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Board of Directors Meeting Agenda
Wednesday March 27, 2024
Available Online: https://trideltatransit.com/board.aspx

1. CALL TO ORDER Chair Lamar Hernandez-Thorpe
a. Roll Call

2. PLEDGE OF ALLEGIANCE

3. PUBLIC COMMENT
While public comments are encouraged and taken very seriously, State law prevents the
Board of Directors from discussing items that are not on the meeting agenda. If appropriate,
staff will follow up on public comments. Please see Public Comment Guidelines on the last
page of this agenda.

4. CHAIR'S REPORT Chair Lamar Hernandez-Thorpe

5. CONSENT CALENDAR (ACTION ITEM):
(see attachment: tab #1)
a. Minutes of the Board of Directors meeting of February 24, 2024
b. Financial Report
c.  Marketing and Customer Service Activities Report
Requested Action: Approve items 5a, 5b, and 5c¢

6. CEO’S REPORT Rashidi Barnes
(see attachment: tab #2)

7. ACTION ITEMS and DISCUSSION ITEMS
a. ACTION ITEM: 2024 DBE Program
(see attachment: tab #3)
Requested Action: Adopt Resolution #240327A, approving ECCTA's 2024
Disadvantaged Business Enterprise Program and authorizing staff to submit the
program to the FTA
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b. ACTION ITEM: Authorization of Filling for TDA and STA Funding
(see attachment: tab #4)
Requested Action: Adopt Resolution #240327B which authorizes the Chief
Executive Officer or their designee to file an application with the Metropolitan
Transportation Commission for the FY2024-2025 allocation of Transportation
Development Act and State Transit Assistance funds.

c. ACTION ITEM: Low Carbon Transit Operations Program (LCTOP)
(see attachment: tab #5)
Requested Action: Adopt Resolution #240327C authorizing the execution of
the ECCTA FY2024 Low Carbon Transit Operations Program (LCTOP) project.

BOARD OF DIRECTOR'S COMMENTS

Under this item, Directors are limited to providing information, asking clarifying questions
about matters not on the agenda, responding to public comment, referring matters to staff,
or requesting a report be made at another meeting.

ADJOURN
Next Meeting: April 24, 2024, at 4:00 p.m., 801 Wilbur Avenue, Antioch, CA 94509.

EASTERN CONTRA COSTA TRANSIT AUTHORITY BOARD OF DIRECTORS MEETING AGENDA — JANUARY 24, 2024 |
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PUBLIC COMMENT GUIDELINES:

e Public comments can be submitted via e-mail to CEO@trideltatransit.org.

e Comments received one hour prior to the meeting will be distributed to the members of the Board
of Directors and summarized in the minutes.

e Persons requesting to address the ECCTA Board of Directors in person are requested to complete a
Comment Request form and submit it to the clerk. If possible, please submit the form prior to the
start of the meeting. At the appropriate time, the ECCTA chair will call on individuals to comment.

e During the public comment agenda item, the public is permitted to address the ECCTA Board of
Directors on items that are on the consent calendar or items not on the agenda. Individuals may
also make a request for future agenda items. No action or discussion may take place on any item
not appearing on the posted agenda.

e |f a person wishes to speak on a specific agenda item, the ECCTA chair will call on the individual
when the agenda item is being discussed by the Board of Directors.

e Persons addressing the ECCTA Board of Directors are requested to limit their remarks to three (3)
minutes unless an extension of time is granted by the chair, subject to approval of the ECCTA Board
of Directors.

AGENDA, STAFF REPORT, AND DOCUMENT AVAILABILITY:

Copies of all staff reports and documents subject to disclosure that relate to each item of business
referred to on the agenda are available for public inspection the Friday before each regularly scheduled
Board of Director's meeting at ECCTA's front desk located at 801 Wilbur Avenue, Antioch, California. Any
documents subject to disclosure that are provided to all, or a majority of all, of the members of the
Board regarding any item on this agenda after the agenda has been distributed will also be made
available for inspection at ECCTA's front desk at the above referenced address during regular business
hours.

AMERICANS WITH DISABILITIES ACT (ADA) INFORMATION:

In compliance with the Americans with Disabilities Act, the meeting room is wheelchair accessible and
disabled parking is available in the ECCTA parking lot. If you are a person with a disability and you need
disability-related modifications or accommodations to participate in this meeting, please contact the
CEO's Office at (925) 754-6622 or fax (925) 757-2530. Notification no fewer than 48 hours prior to the
meeting will enable Tri Delta Transit to make reasonable arrangements to ensure accessibility to this
meeting. {28 CFR 35.102-35, 104 ADA Title I} Please help us accommodate individuals with EI-MSC and
refrain from wearing scented products to this meeting. Please turn off any electronic paging device or
cell phone.

LIMITED ENGLISH PROFICIENCY (LEP):

Any person with Limited English Proficiency (LEP) who requires language assistance to communicate
with the Tri Delta Transit Board of Directors during the meeting should contact the CEO'’s Office at (925)
754-6622 or fax (925) 757-2530. Notification no fewer than 48 hours prior to the meeting will enable Tri
Delta Transit to make reasonable arrangements to assure language assistance for this meeting.

ANTICIPATED ACTION BY THE BOARD OF DIRECTORS:

The Board of Directors may take action on any item on the agenda, which action may consist of the
recommended action, no action or a related action.
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TAB 1

Agenda ltem #5
Consent Calendar (ACTION ITEM): Minutes, Financial Report and
Marketing Activities Report

Board of Directors Meeting

Wednesday March 27, 2024

ECCTA Boardroom
801 Wilbur Avenue, Antioch, CA 94509



EASTERN CONTRA COSTA TRANSIT AUTHORITY

Antioch - Brentwood - Pittsburg - Oakley and Contra Costa County

MINUTES

February 28, 2024

The Eastern Contra Costa Transit Authority (ECCTA) meeting was called to order in the
ECCTA Board Room, 801 Wilbur Avenue, Antioch, California by Chair Thorpe at 4:00 P.M.

ROLL CALL /CALL TO ORDER

BOARD MEMBERS

PRESENT:

ABSENT:

STAFF PRESENT:

OTHERS
PRESENT:

Dionne Adams (Pittsburg)*; Joel Bryant (Brentwood); Diane Burgis (Contra
Costa County); Merl Craft (Member-at-Large); Federal Glover (Contra Costa
County); Tony Oerlemans (Brentwood; Shanelle Scales-Preston (Pittsburg)*;
Shannon Shaw (Oakley); Monica Wilson (Antioch); Lamar Hernandez-
Thorpe (Antioch/ Chair)

*arrived after roll

Anissa Williams (Oakley)

Rashidi Barnes, Chief Executive Officer (CEO)

Toan Tran, Chief Operating Officer (COO)

Eli Flushman, General Counsel

Agustin Diaz, Manager of Planning and Grants

Rosanna Dominguez, Executive Assistant

Joe Chappelle, Manager of Administrative Services

Tania Babcock, Compliance Manger

Leeann Lorono, Manager of Customer Service and Marketing
DeAnna Perry, Manager of Accessible Services

Sam Tolley, Director of Maintenance

Myeisha Williams, TransDev Assistant General Manager
Ben Trejo , TransDev Safety Manager
Debra Steidle, Paratransit Coordinator

PLEDGE OF ALLEGIANCE

Chair Thorpe led the Pledge of Allegiance.



PUBLIC COMMENT

Tasha Johnson, Director of Human Resources for Antioch gave public comment expressing
gratitude for Tri Delta Transit’s participation at the recent un-housed event hosted by the City of
Antioch. Tri Delta Transit was able to support four different stops to help everyone get to where
they needed.

CHAIR’S REPORT

Tomorrow at 6:30 pm at Delta Bay is the Antioch Black History Month closing ceremony where
several deserving individuals will be receiving the Key to the City. Chair Hernandez-Thorpe
expressed gratitude to Director Glover for his years of service and for being a champion for the people
of Eastern Contra Costa County.

CONSENT CALENDAR

On motion by Director Craft, seconded by Director Oerlemans, ECCTA Board members adopted
the Consent Calendar below, which was carried by the following vote:

A. Minutes of the Board of Directors meeting of January 24, 2024
B. Financial Report

C. Marketing and Customer Service Activities Report

AYES: Adams, Bryant, Burgis, Craft, Glover, Oerlemans, Scales-Preston, Shaw, Wilson,
Hernandez-Thorpe

NOES: None

ABSTAIN: None
ABSENT: Williams

CHIEF EXECUTIVE OFFICER’S REPORT

A. Operations Report

Chief Executive Officer Rashidi Barnes also recognized Director Glover as not only a pillar in the
community but also for his work internationally as well.

Mr. Barnes highlighted SB925 as a spot bill for the 2026 regional measure. He reviewed the five
key points that operators have asked to be considered in the final bill and the language that is being
considered. Mr. Barnes reported that he and the general managers from County Connection,
LAVTA and WestCat met with Senator Glazer to discuss their position on SB 925.

Mr. Barnes announced the Clipper 2 paratransit integration, currently, Tri Delta Transit is
scheduled to have this implemented in 2025/2026.

Mr. Barnes also gave information on the Transformation Task Force meetings he is attending. He
invited board members to join staff at the Transit Appreciation Day on March 21%. Mr. Barnes
gave a gentle reminder for submission of the Annual Statement of Economic Interests Form, this
is to be completed by April via Netfile.



Mark Foley, Vice President, BART Board of Directors gave a presentation on updates and
improvements that BART has made to adapt to the changing demographic riding BART. Some of
these improvements include safety, cleanliness, and increased availability for those commuting on
BART.

ACTION ITEM AND DISCUSSION ITEMS

A. Drug and Alcohol Program

Manager of Administrative Services Joe Chappelle reported that the FTA regularly audits the Drug
and Alcohol Program. Due to a backlog the FTA has not performed an audit since 2008 for Tri Delta
Transit. An audit was recently performed on December 4, 2023 with the results reported, the findings
being minor dealing with language adjustments to the program to maintain compliance with DOT and
FTA regulations.

On motion by Director Glover, seconded by Director Burgis, ECCTA Board members adopted
resolution #240228A authorizing the changes to ECCTA’s Drug and Alcohol Program as a result
of the December 2023 FTA Drug and Alcohol Program audit, which was carried by the following
vote:

AYES: Adams, Bryant, Burgis, Craft, Glover, Oerlemans, Scales-Preston, Shaw, Wilson,
Thorpe
NOES: None

ABSTAIN: None
ABSENT: Williams

B. Vehicle Disposal

Manager of Administrative Services Joe Chappelle, presented the disposal of eight 40-foot buses that
have fully depreciated and if approved by the board will be sold at a public auction. JPA members are
able to purchase these buses prior to the auction for $5 if requested by March 19, after this date the
buses will be taken to auction.

On motion by Director Glover, seconded by Director Adams, board members adopted resolution
#240228B authorizing the disposal of eight 2009 40-foot Gillig buses using a two-pronged
approach. JPA members will have the first opportunity to bid on the vehicles for $5 each until
March 19 2024. The remaining vehicles will be sold at public auction following March 19, 2024,
which was carried by the following vote:

AYES: Adams, Bryant, Burgis, Craft, Glover, Oerlemans, Scales-Preston, Shaw, Wilson,
Thorpe
NOES: None

ABSTAIN: None
ABSENT: Williams



C. 2024 Summer Youth Pass Program

Manager of Customer Service and Marketing Leeann Lorono presented the Summer Youth Pass
Program. There have been no changes to this program since last season and if approved, passes
will be sold again this summer. Tri Delta Transit sells the most passes out of the three agencies that
participate. If technology improves data around the use of these passes in terms of rides will be of
interest to the board.

On motion by Director Burgis, seconded by Director Scales-Preston, authorization was given
for staff to enter into an agreement with 511 Contra Costa enabling Tri Delta Transit to market and
sell the $60 unlimited -ride 2024 summer youth pass to passengers ages 5-17 for $30, which was
carried by the following vote:

AYES: Adams, Bryant, Burgis, Craft, Glover, Oerlemans, Scales-Preston, Shaw, Wilson,
Thorpe
NOES: None

ABSTAIN: None
ABSENT: Williams

D. Regional Measure 3 Allocation Requests

Chief Operating Officer Toan Tran reviewed the Regional Measure 3 program, and reviewed the
approval process needed for Tri Delta Transit to acquire the funds. Mr. Tran also reviewed the
allocation of funds if approved that includes placing $3.5 million towards the construction of the
hydrogen fueling station and $3.2 million towards the purchase of #25 40-foot hydrogen fuel cell
buses.

On motion by Director Glover, seconded by Burgis, board members adopted
resolution #240228D authorizing the CEO to submit two allocation requests to MTC for RM 3
funds, which was carried by the following vote:

AYES: Adams, Bryant, Burgis, Craft, Glover, Oerlemans, Scales-Preston, Shaw, Wilson,
Thorpe
NOES: None

ABSTAIN: None
ABSENT: Williams

E. Comprehensive Operational Analysis

Chief Operating Officer Toan Tran presented the comprehensive operational analysis components
and business justification for performing the analysis. Mr. Tran stated that an RFP was issued last
November, with proposals being due in January 2024. The panel consisted of Tri Delta Transit staff,
CCTA staff and a member of the County. Mr. Tran reviewed the areas of technical evaluation and
reported that out of all the proposers, Nelson/Nygaard stood above the rest.

Discussion was had around what the outcome could mean for eastern Contra Costa County. The
process that the comprehensive operational analysis will follow in terms of outreach, collaboration



with the cities, county and other transportation agencies within eastern Contra Costa County.

On motion by Director Glover, seconded by Director Craft, board members adopted resolution
#240228E authorizing the CEO to enter into a contract for a comprehensive operational analysis with
Nelson/Nygaard in the amount not to exceed $397,000:

AYES: Adams, Bryant, Burgis, Craft, Glover, Oerlemans, Scales-Preston, Shaw, Wilson,
Thorpe
NOES: None

ABSTAIN: None
ABSENT: Williams

BOARD OF DIRECTORS COMMENT

The following Board of Directors commented:
Director Adams
Director Bryant

ADJOURNMENT

The meeting of the Eastern Contra Costa Transit Authority adjourned at 5:07p.m. until March 27,
2024, at 4:00 p.m. in the ECCTA Administrative Facility, 801 Wilbur Ave Antioch, California.

Respectfully submitted,
Rosanna Dominguez

Executive Assistant
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TRI DELTA TRANSIT

Staff Report to ECCTA Board of Directors

Meeting Date:
Agenda Item:
Lead Staff:

Approved:

March 27, 2024
Marketing/Communications Activities - Agenda Item #5c
Leeann Lorofio, Manager of Customer Service and Marketing

Rashidi Barnes, Chief Executive Officer

Tri Delta Transit strives to provide top notch service to our customers and the community, as
well as communicate the pivotal role Tri Delta Transit plays. Here are some projects Marketing

has been working on.

DS ER A

= and many more.,
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March Marketing Campaign

March is a special month in transit. March 18th is

T EEE R/ THANK YOU National Transit Driver Appreciation Day. In California

to our taam
all work tirelessiy

to make publis transit though, we go big (as big as Texas). The 27 Bay Area

great for the

sommunities ws serve. agencies recognize this day as Transit Employee
Take n minute to

say thanks too! Appreciation Day and are influencing the country. We

celebrate and advertise all month long, as well as had
an internal celebration at this month’s in-service
meeting. Shown here: Grapevine ad and on-bus car
cards.

YOUARE | &op
INVITED
TO ATTEND

i
| i
! !
: :
lingle, meet and :
appreciate sta :
W . :
;
]
.

|
Apprg:iation W i

Special Event

Transit Employee Appreciation Day celebration. Thank
have fun you to all who attended. At this event, we mingled, met

EW """"""""" and appreciated others in transit. The highlights were

ﬁ% recognition of the staff, the special gift, and the
delicious lunch - but more importantly that the ‘family’
was together. We look forward to sharing the pictures.

Agenda Item #5¢
Eastern Contra Costa Transit Authority
Board of Directors Meeting
March 27, 2024




MNATIONAL »

Transit
Employee
AB;RECIATION

N[ MARCH 18, 2024

Thank you to all
our essential staff for
serving the community
every single day!

‘ BOARD MEMBER MERL CRAFT

Notable Recognitions
Tri Delta Transit honors and celebrates the following:

¢ National Transit Employee Appreciation Day on
Monday, March 18th.

e Women's History Month - Tri Delta Transit
recognized three of our own who have a long
history of service to the agency with impressive
contributions: Merl Craft, Jeanne Krieg, and
Barbara Guise.

GET READYITE. /T'S TIME I0
SPRING FoRWARD sunony
MARCH 10TH AT 2AM o

You'llose an hour of sleep so
plan accordingly.

Tri Delta Transit is looking out for you!

Take care when entering and exiting buses.
Stairs and surfaces are slippery when wet.

Tri Delta Transit
20-Ride Pass

e AR DEA TRANST

March Notification to the Public

Tri Delta Transit keeps our communities informed of
items that may have an impact on them. This month
was:

Daylight Savings Time

Caltrans Transit Plan Survey

511 Contra Costa Leap onto Transit promotion
Safety warnings due to bad weather

AN =

Leap onto Transit was a 511 promotion, in conjunction
with Tri Delta Transit, whereby you could apply to
receive a 20-ride pass if you are 18 years or older and
commute to work at least once a week. We are happy
to say that Leap onto Transit was a success with 325
applications received during the 1 %2-2 weeks of the
promotion.

Agenda Item #5¢

Eastern Contra Costa Transit Authority
Board of Directors Meeting
March 27, 2024



Out in the Community

In February and March, Tri Delta Transit was out and
about in the community at these notable events:

1. City of Antioch’s Key Ceremony and Black History
Month Celebration

2. Los Medanos College Dr. Martin Luther King Jr.

luncheon, Pittsburg

Oakley Chamber Mixer at Whiskey Tango Foxtrot

4. Lunar New Year Festival, Brentwood

w

Ongoing Projects:

Transit Takes You Places

Riders are encouraged to take public transportation to
get to and from events safely. Tri Delta Transit takes
you to most major points of interest in eastern Contra
Costa County like these:

Saturday, March 9th
10am -3pm
Craft & Vendor Fair
Red Men & Pocahontas Hall
aedlioncla M )  Craft and Vendor Fair, Pocahontas Hall, Oakley
e Lunar New Year celebrations, Downtown

Brentwood

If you have an event that a Tri Delta Transit route goes

near or to, send it to comments@eccta.org, and we will
let riders know.

Agenda Item #5¢
Eastern Contra Costa Transit Authority
Board of Directors Meeting
March 27, 2024



mailto:comments@eccta.org

TOP SECRET

Website Reimagined

The website redesign is moving along the development
phase getting closer and closer every day.

SOCIAL MEDIA ANALYTICS

Following please find a brief summary of metrics for the Tri Delta Transit social media accounts.

MAIN ACCOUNTS | MONTHS
Followers DECEMBER JANUARY FEBRUARY
2023 2024 2024
Facebook 1.3k 1.3k 1.3k
Instagram 989 988 994
X (Twitter) 1,042 1,047 1,054
LinkedIn 504 545
ALERT ACCOUNTS | MONTHS
Followers DECEMBER JANUARY FEBRUARY
2023 2024 2024
Facebook 46 49 53
Instagram 80 78 78
X (Twitter) 15 15 22
*Instagram back
X (TWITTER) MONTHS
DECEMBER JANUARY FEBRUARY
2023 2024 2024
Impressions 4,528 3,675 4,332
Engagement* Not shown * *
Retweets* 12 * *
Likes - New* 15 * *

e Xisreportedly working on their analytics page.

Please let us know if you have any questions or need further information about any of these

materials.

Agenda Item #5¢

Eastern Contra Costa Transit Authority

Board of Directors Meeting

March 27, 2024




TAB 2

Agenda ltem #6a
CEO Report

Board of Directors Meeting

Wednesday March 27, 2024

ECCTA Boardroom
801 Wilbur Avenue, Antioch, CA 94509



Month - Fiscal Year

Jan/FY2024
Ridership Accidents / 100K Miles Passengers Per Revenue Hour
567,
'4'157 1.50 8.0
8,738 1.26 7.6
Total Riders: 101
118,604 e
)
+28.35% 067
vs. Prior Year 0.50 6.0
5.5
5.1
0.00
0.00
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Preventable Accident Report

Accidents
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\TRI DELTA TRANSIT
Performance

YTD Report
Metric This Year
Customer % of Trips On Time 94.81
Service Complaints Per 100k Riders 176.37
Ridership Per Rev. Hour 1.98
Financial Operating Costs Per Rev. Hour
Ridership Ridership 567.00
Total Ridership Passengers Per Revenue Hour
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Metric This Year  Prior Year % Change
Customer % of Trips On Time 90.71 93.43 -2.9%
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Total Ridership
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Metric This Year Prior Year % Change
Customer Complaints Per 100k Riders 53.09 64.09 -17.2%
Service Ridership Per Rev. Hour 5.06 4.32 +17.1%
TM R Financial Operating Costs Per Rev. Hour 130.86
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Customer

Service
Financial

Ridership

YTD Report

Metric This Year Prior Year

Complaints Per 100k Riders 0.00 0.00
Ridership Per Rev. Hour 3.94 3.82
Operating Costs Per Rev. Hour 97.61
Ridership 4,157.00 2,631.00

Passengers Per Revenue Hour

% Change

+
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A TRI DELTA TRANSIT

Staff Report to ECCTA Board of Directors

Meeting Date: March 27,2024
Agenda Item: 2024 DBE Program - Agenda Item #7a

Lead Staff: Tania Babcock, Compliance Manager
Approved: Rashidi Barnes, Chief Executive Ofﬁcer%

Background

A Disadvantaged Business Enterprise (DBE) Program is required of all FTA recipients awarded
$250,000 or more in Federal financial assistance in accordance with regulations of the U.S.
Department of Transportation (DOT), 49 CFR Part 26. ECCTA submitted its previous DBE Program
to the FTA in 2019.

Discussion
ECCTA needed to make minimal updates to the DBE Program. Updates include:

¢ Rashidi Barnes, CEO

e Tania Babcock, Compliance Manager was designated as the DBE Liaison Officer (DBELO)

e The most current list of Minority Depository Institutions was reviewed to identify any
financial institutions owned and controlled by socially and economically disadvantaged
individuals in ECCTA’s community

o The website address for the California Unified Certification Program and the website
address for the roster of certifying agencies were updated

e The name of the small business resource, Norcal PTAC was updated to Norcal APEX
Accelerator due to a name change

Financial Impact
There is no financial impact.

Requested Action
Adopt Resolution #240327A, approving ECCTA's 2024 Disadvantaged Business Enterprise Program
and authorizing staff to submit the program to the FTA.

Agenda Item #7a
Eastern Contra Costa Transit Authority
Board of Directors Meeting
March 27, 2024



Attached:
1. 2024 Disadvantaged Business Enterprise Program

Agenda ltem #7a
Eastern Conira Costa Transit Authority
Board of Directors Meeting
March 27, 2024



/ \ Eastern Contra Costa Transit Authority
~ 801 Wilbur Avenue * Antioch, California 94509
A
A

Phone 925.754.6622 Fax 925.757.2530

RESOLUTION #240327A
2024 DISADVANTAGED BUSINESS ENTERPRISE (DBE) PROGRAM

Resolution #240327A approves ECCTA’s 2024 Disadvantaged Business Enterprise Program
and authorizes staff to submit the program to the FTA.

WHEREAS, in accordance with 49 CFR Part 26, Eastern Contra Costa Transit Authority
(ECCTA) is a Federal grantee awarded $250,000 or more in U.S. Department of Transportation
(DOT) Federal financial assistance; and

WHEREAS, as a condition of receiving Federal financial assistance, ECCTA must prepare a
Disadvantaged Business Enterprise Program in compliance with 49 CFR Part 26; and

WHEREAS, ECCTA has prepared an updated Disadvantaged Business Enterprise Program in
compliance with 49 CFR Part 26.

NOW, THEREFORE, BE IT RESOLVED, by the Board of Directors of the Eastern Contra
Costa Transit Authority to adopt Resolution #240327A approving the 2024 Disadvantaged
Business Enterprise Program and authorizing staff to submit the program to the FTA.

PASSED AND ADOPTED THIS 27" day of March 2024, by the following votes:

EASTERN CONTRA COSTA TRANSIT AUTHORITY

Lamar Hernandez-Thorpe, Chair Rashidi Barnes, Chief Executive Officer

AYES:

NOES:
ABSENT:
ABSTENTIONS:



Eastern Contra Costa Transit Authority
Disadvantaged Business Enterprise
Program

A

TRI DELIA TRANSIT

Updated March 2024

Contact Information:

Eastern Contra Costa Transit Authority
(ECCTA)- Recipient ID 5617

Tania Babcock

Compliance Manager

(925) 754-6622

civilrights@eccta.org
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POLICY STATEMENT AND PROGRAM OBJECTIVES (826.1,
26.23)

Eastern Contra Costa Transit Authority (ECCTA) has established a Disadvantaged Business
Enterprise (DBE) program in accordance with regulations of the U.S. Department of
Transportation (DOT), 49 Code of Federal Regulations (CFR) Part 26. As a recipient of
Federal financial assistance from the DOT, ECCTA has signed an assurance that it will
comply with 49 CFR Part 26.

It is the policy of ECCTA to ensure that DBEs, as defined in 49 CFR Part 26, have an equal
opportunity to receive and participate in DOT-assisted contracts. The objectives of the DBE
Program include:

1. Ensure nondiscrimination in the award and administration of DOT-assisted contracts;

2. Create a level playing field on which DBEs can compete fairly for DOT-assisted

contracts;

Ensure that the DBE Program is narrowly tailored in accordance with applicable law;

4. Ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are

permitted to participate as DBEsS;

Help remove barriers to the participation of DBEs in DOT-assisted contracts; and

6. Adhere to the adopted ECCTA purchasing policy principles throughout all aspects of
the DBE Program.

w

o

ECCTA’s CEO has designated the Compliance Manager as the DBE Liaison Officer
(DBELO). In that capacity, the Compliance Manager is responsible for implementing all
aspects of the DBE program. Implementation of the DBE program has the same priority as
compliance with all other legal obligations incurred by ECCTA in its financial assistance
agreements with the DOT.

ECCTA has disseminated this policy statement to its Board of Directors and to all
departments of its organization. This policy statement is disseminated to members of the
DBE and non-DBE business communities that perform or are interested in performing work
on ECCTA’s DOT-assisted contracts. The policy statement is on the Tri Delta Transit
website at www. TriDeltaTransit.com. Questions regarding ECCTA’s DBE Program should
be addressed to DBE Liaison Officer, 801 Wilbur Avenue, Antioch, CA 945009, telephone
925-754-6622, fax 925-757-2530, email civilrights@eccta.org.

f \l{x

2N, ~
(\ /{3\( W

Rashidi Barnes, CEO Date

3/1/2024
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SUBPART A—-GENERAL REQUIREMENTS

Objectives (826.1)
The objectives are found in the policy statement on page four of this Disadvantaged Business
Enterprise Program.

Applicability (826.3)
ECCTA is the recipient of federal transit funds authorized by Congress and administered
through the Federal Transit Administration (FTA).

Definitions (§26.5)
ECCTA will adopt the definitions contained in §26.5 for this Disadvantaged Business
Enterprise Program. §26.5 definitions are outlined in Attachment 1 of this program.

Non-discrimination Requirements (§26.7)

ECCTA will never exclude any person from participation in, deny any person the benefits
of, or otherwise discriminate against anyone in connection with the award and
performance of any contract covered by 49 CFR Part 26 on the basis of race, color, sex, or
national origin.

In administering its DBE program, ECCTA will not, directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating or
substantially impairing accomplishment of the objectives of the DBE program with respect
to individuals of a particular race, color, sex, or national origin.

Record Keeping Requirements (826.11)
Reporting to DOT (826.11b)
ECCTA will report DBE participation on a semi-annual basis to the FTA using the Uniform
Report of DBE Awards or Commitments and Payments, found in Appendix B in the DBE
regulation. These reports will reflect payments actually made to DBEs on DOT-assisted
contracts.

e DBE participation from October 1 through March 31 (submitted by June 1).

e DBE participation from April 1 through September 30 (submitted by December 1).

Bidders List: (§26.11c)

ECCTA will maintain a bidders list, consisting of information about all DBE and non-DBE
firms that bid or quote on DOT-assisted contracts. The bidders list will include the name,
address, DBE/non-DBE status, age and annual gross receipts of firms. ECCTA may also
request additional information from bidders such as the type of work performed and
associated NAICS code, although this information is not required to be provided by any
bidders.

ECCTA DBE Program
March 2024 Page 5



ECCTA collects this information in the following ways:

e A contract clause requiring prime bidders to report the name, address, DBE/non-DBE
status, age and annual gross receipts of all firms who quote to them on subcontracts.

e A notice in solicitations requesting firms quoting on the solicitation provide the name,
address, DBE/non-DBE status, age and annual gross receipts of themselves and any
planned subcontractors.

Assurances (826.13)

ECCTA has signed the following assurances, applicable to all DOT-assisted contracts and

their administration:

Federal Financial Assistance Agreement Assurance (§26.13a)
ECCTA shall not discriminate on the basis of race, color, national origin, or sex in
the award and performance of any DOT-assisted contract or in the administration of
its DBE Program or the requirements of 49 CFR Part 26. The recipient shall take all
necessary and reasonable steps under 49 CFR Part 26 to ensure nondiscrimination in
the award and administration of DOT-assisted contracts. The recipient's DBE
Program, as required by 49 CFR Part 26 and as approved by DOT, is incorporated
by reference in this agreement. Implementation of this program is a legal obligation
and failure to carry out its terms shall be treated as a violation of this agreement.
Upon natification to ECCTA of its failure to carry out its approved program, the
Department may impose sanction as provided for under Part 26 and may, in
appropriate cases, refer the matter for enforcement under 18 U.S.C. 1001 and/or the
Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.).

This language will appear verbatim in all DOT-assisted contracts and in all financial
assistance agreements with subrecipients.

Contract Assurance (§826.13b)

ECCTA will ensure that the following clause is placed in every DOT-assisted contract and

subcontract:
The contractor, sub-recipient, or subcontractor shall not discriminate on the basis of
race, color, national origin, or sex in the performance of this contract. The contractor
shall carry out applicable requirements of 49 CFR Part 26 in the award and
administration of DOT-assisted contracts. Failure by the contractor to carry out these
requirements is a material breach of this contract, which may result in the
termination of this contract or such other remedy as the recipient deems appropriate,
which may include, but is not limited to:

(1) Withholding monthly progress payments;

(2) Assessing sanctions;

(3) Liquidated damages; and/or

(4) Disqualifying the contractor from future bidding as non-responsible.

This language will appear verbatim in all DOT-assisted contracts and subcontracts.

ECCTA DBE Program
March 2024 Page 6



SUBPART B - ADMINISTRATIVE REQUIREMENTS

DBE Program Updates (§26.21)

Since ECCTA has received a grant of $250,000 or more in FTA planning capital, and/or
operating assistance in a federal fiscal year, ECCTA will continue to carry out this program
until all funds from DOT financial assistance have been expended. ECCTA will provide
updates representing significant changes in the program to DOT.

Policy Statement (§26.23)
The Policy Statement is on page four of this Disadvantaged Business Enterprise Program.

DBE Liaison Officer (826.25)

ECCTA has designated the following individual as its DBE Liaison Officer
(DBELO):

Tania Babcock

Compliance Manager

801 Wilbur Avenue
Antioch, CA 94509

phone: (925) 754-6622

fax: (925) 757-2530

email: civilrights@eccta.org

In that capacity, the DBELO is responsible for implementing all aspects of the DBE program
and ensuring that ECCTA complies with all provision of 49 CFR Part 26. The DBELO has
direct, independent access to the Chief Executive Officer concerning DBE program matters.
An organization chart displaying the DBELQO's position in the organization is found in
Attachment 2 to this program.

The DBELO is responsible for developing, implementing and monitoring the DBE

program. The duties and responsibilities include the following:

Develops, implements, and updates the DBE program.

Gathers and reports statistical data and other information as required by DOT.

Works with all affected departments in establishing the overall DBE goal.

Ensures monitoring and oversight in the DBE program.

Participates in pre-bid meetings.

Advises the Chief Executive Officer on the DBE program.

Provides outreach to DBEs and community organizations to promote contracting

opportunities.

8. Ensures that bid notices and requests for proposals are available to DBEs in a
timely manner.

NookrwnpE
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DBE Financial Institutions (826.27)
It is the policy of ECCTA to investigate the full extent of services offered by financial
institutions owned and controlled by socially and economically disadvantaged individuals in
the community, to make reasonable efforts to use these institutions, and to encourage prime
contractors on DOT-assisted contract to make use of these institutions. ECCTA has made the
following efforts to identify and use such institutions:
e Reviewed all institutions certified as “Minority Depository Institutions (MDIs)”
dated September 30, 2023 by using the website:
https://www.fdic.gov/regulations/resources/minority/mdi.htmi

To date, ECCTA has not identified any financial institutions owned and controlled by socially
and economically disadvantaged individuals in ECCTA’s community. ECCTA will re-
evaluate the availability of DBE financial institutions every three years when setting the
overall DBE goal.

Prompt Payment Mechanisms (§26.29)
e ECCTA requires that all subcontractors performing work on DOT-assisted
contracts shall be promptly paid for work performed pursuant to their agreements,
in accordance with all relevant federal, state, and local law.

e In accordance with §26.29, ECCTA established a contract clause implementing this
requirement and requires prime contractors to pay subcontractors for satisfactory
performance of their contracts no later than 10 days from the prime contractor’s
receipt of each payment from ECCTA.

e ECCTA ensures prompt and full payment of retainage from the prime contractor to
the subcontractor. Pursuant to §26.29, ECCTA has selected the following method
to comply with this requirement:

o For construction procurements: ECCTA will hold retainage from prime
contractors and provide for prompt and regular incremental acceptances of
portions of the prime contract, pay retainage to prime contractors based on
these acceptances, and require a contract clause obligating the prime
contractor to pay all retainage owed to the subcontractor for satisfactory
completion of the accepted work within 10 days after ECCTA’s payment to
the prime contractors.

o For professional services procurements: ECCTA will decline to hold
retainage and prohibit prime contractors from holding retainage from
subcontractors.

ECCTA will include the following clause in each DOT-assisted prime contract:

The prime contractor agrees to pay each subcontractor under this prime contract for
satisfactory performance of its contract no later than 10 days from the receipt of each
payment the prime contractor receives from ECCTA. The prime contractor agrees further to
return retainage payments to each subcontractor for satisfactory completion of the accepted
work within 10 days after ECCTA s payment to the prime contractor. Any delay or
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postponement of payment from the above referenced time frame may occur only for good
cause following written approval of ECCTA. This clause applies to both DBE and non-DBE
subcontracts.

Directory (826.31)

ECCTA is a non-certifying member of the California Unified Certification Program (CUCP).
ECCTA uses the CUCP DBE directory maintained by Caltrans that identifies all firms eligible
to participate as DBEs. The directory lists the firm’s name, contact information, ethnicity,
gender, certification information, and the type of work the firm has been certified to perform
as a DBE. The directory is updated by Caltrans in real time, as changes are made to the
directory. The directory may be found online at https://caltrans.dbesystem.com/

Overconcentration (§26.33)

Since ECCTA is a federal recipient located within the jurisdiction of the U.S. Court of
Appeals for the Ninth Circuit and subject to Western States Paving Co, Inc. v. Washington
State Department of Transportation, 407 F.3d 983 (9" Cir. 2005), ECCTA uses race-
neutral means of achieving DBE participation. Overconcentration of DBESs is not
applicable to ECCTA while using race-neutral means. However, ECCTA has not
identified that overconcentration of DBES exists in the types of work that DBES perform
on ECCTA contracts.

Business Development Programs (826.35)

ECCTA is a member of the Business Outreach Committee (BOC) that represents Bay Area
transit and transportation agencies. ECCTA joined the BOC in February 2019 to assist in
providing business development opportunities. The BOC assists DBEs and other small
companies with expansion of their businesses through training, technical assistance, and
relationship-building with agency staff and the contracting community of the San Francisco
Bay Area. ECCTA’s DBELO participates in meetings, trainings and workshops held by the
BOC.

ECCTA provides outreach to the small business community for procurement opportunities.
The DBELO also works with NorCal APEX Accelerator and the Small Business
Transportation Resource Center Southwest Region as resources to provide technical
assistance and guidance to DBEs and small businesses.

Monitoring Responsibilities (§26.37)

ECCTA implements and carries out appropriate mechanisms to ensure compliance with 49
CFR Part 26 program requirements by all program participants, including prompt payment,
and describes and sets forth these mechanisms in ECCTA’s DBE program.

Monitoring and Enforcement Mechanisms
e ECCTA requires prime contractors to maintain records and documents of payments to
subcontractors, including DBEs, for a minimum of three (3) years unless otherwise
provided by applicable record retention requirements for ECCTA’s financial assistance
agreement, whichever is longer. These records will be made available for inspection
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upon request by an authorized representative of ECCTA or DOT. This reporting
requirement extends to all subcontractors, both DBE and non-DBE.

e ECCTA documents its monitoring and oversight processes by completing a “Record of
DBE Compliance Monitoring” (Appendix 3) for each DOT-assisted contract with DBE
participation. ECCTA reviews subcontracts, monitors work sites, monitors prime
payments to subcontractors and provides a written certification of the monitoring
during the life of the project. The Project Manager or DBELO is responsible for
completing the “Record of DBE Compliance Monitoring.”

e To determine the Commercially Useful Function of a DBE, ECCTA completes the
“Record of Commercially Useful Function Report” (Appendix 4) for all DBEs on each
DOT-assisted contract. This is accomplished by conducting field reviews and DBE
contractor interviews. The Project Manager or DBELO is responsible for completing
the “Record of Commercially Useful Function Report” and for monitoring the DBE
firm to provide a written certification that Commercially Useful Function requirements
are being met.

e ECCTA proactively reviews contract payments to subcontractors, including DBEs at
milestone intervals. ECCTA uses conditional lien releases to verify payment for work
committed to subcontractors at the time of contract award is actually paid to
subcontractors. ECCTA uses unconditional lien releases to verify that the entire
payment has been made to subcontractors, which includes retention, upon completion
of successful work.

Prompt Payment Dispute Resolution
e ECCTA will take the following step to resolve disputes as to whether work has been
satisfactorily completed for purposes of §26.29.
o ECCTA will hold a dispute resolution meeting between the prime contractor

and subcontractor, along with the Project Manager or representative from
ECCTA as appropriate. The meeting will include those individuals who are
authorized to bind each interested party and a representative from ECCTA with
authority to take enforcement action.

Prompt Payment Complaints
e Complaints by subcontractors regarding the prompt payment requirements are handled
according to the following procedure.

o Subcontractors are to contact the prime contractor to discuss payment
discrepancies. If a resolution is not reached regarding the payment
discrepancies, then the affected subcontractor may escalate the complaint to
the Project Manager or designated representative from ECCTA. ECCTA
will investigate and follow up with both parties involved in the complaint
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resolution within 10 days. If filing a complaint with ECCTA does not result
in timely and meaningful action by ECCTA, the affected subcontractor may
contact the FTA.

Enforcement Actions for Noncompliance of Participants
ECCTA will provide appropriate means to enforce the requirements of §26.29. These means
include:

e ECCTA will bring to the attention of the Department of Transportation any false,
fraudulent, or dishonest conduct in connection with the program, so that DOT can take
steps (e.g., referral to the Department of Justice for criminal prosecution, referral to the
DOT Inspector General, action under suspension and debarment or Program Fraud and
Civil Penalties rules) provided in §26.109.

e In the event of non-compliance with the DBE regulation by a participant in ECCTA’s
procurement activities, ECCTA may choose to issue joint checks to the prime
contractor and subcontractor to resolve the payment problem.

Fostering Small Business Participation (§26.39)

Because ECCTA is a small transit agency, contracts tend to be a size that small businesses,
including DBEs, can reasonably perform. In order to foster small business participation,
ECCTA has incorporated the following non-discriminatory element into its DBE program to
facilitate competition on DOT-assisted projects by small business concerns.

e Participating in the Business Outreach Committee (BOC) of the San Francisco Bay
Area and assisting with BOC group programs, activities and efforts in the San
Francisco Bay Area. These efforts help to create a level playing field on which DBEs
and small businesses can compete fairly; enhance outreach and communication efforts
with these firms; provide appropriate assistance and information for participation in
DOT-assisted contracts; and develop joint resources among recipients.

e Holding procurement meetings with ECCTA’s DBELO and employees from
maintenance, purchasing and finance who are involved in purchasing decisions for
ECCTA. This allows ECCTA’s DBELO to provide appropriate outreach to the small
business community prior to future procurement opportunities.

e Posting on ECCTA’s website contact information of small business resources,
including the Southwest Small Business Transportation Resource Center and Norcal
APEX Accelerator, for small business assistance.

e Posting invitations for bids and requests for proposals on ECCTA’s website.

e Submitting timely solicitations, conducting pre-bid meetings and developing clearly
written plans and specifications that facilitate small business firms’ participation.
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e ECCTA verifies small business size as provided in §26.65 and defined by Small
Business Administration (SBA) standards.
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SUBPART C - GOALS, GOOD FAITH EFFORTS, AND
COUNTING

Set-asides or Quotas (§26.43)
ECCTA does not use set-asides or quotas in any way in the administration of this
Disadvantaged Business Enterprise program.

Overall Goals (§26.45)

A description of the methodology used to calculate the overall goal and the goal calculation
can be found in Attachment 6 to this program. This section of the program will be updated
as required.

In accordance with §26.45f, ECCTA will submit its triennial overall DBE goal (“Triennial
Goal”) to the FTA by August 1of the year specified by the FTA. Before establishing the
Triennial Goal, ECCTA will consult with appropriate constituent groups representing
minority, women’s and general contractor groups; community organizations; and other
officials or organizations to obtain information concerning the availability of disadvantaged
and non-disadvantaged businesses, the effects of discrimination on opportunities for DBEs,
and ECCTA’s efforts to establish a level playing field for the participation of DBEs.

Following this consultation, ECCTA will publish a notice of the proposed Triennial Goal on
its website at www.TriDeltaTransit.com, informing the public that the proposed goal and its
rational are available for inspection from 8:00am to 5:00pm, Pacific Standard Time, Monday
through Friday, at ECCTA administrative offices for 30 days following the date of the notice,
and informing the public that ECCTA will accept comments on the goal for 30 days from the
date of the notice. Normally, ECCTA will issue this notice by June 1 of each year that the
Triennial Goal is due. The notice will include addresses to which comments may be sent and
addresses (including office and website) where the proposal may be reviewed.

ECCTA will begin using the Triennial Goal on October 1 of the calendar year following the
August 1 submission to the FTA, unless other instructions have been received from the FTA.

Meeting Overall Goals and Accountability (§26.47)

If the awards and commitments shown on ECCTA’s Uniform Report of Awards or
Commitments and Payments at the end of any federal fiscal year are less than the overall goal
applicable to that federal fiscal year, the ECCTA DBELO will, in accordance with 49 CFR
826.47(c) conduct a Shortfall Analysis. The Shortfall Analysis will analyze in detail the
reasons for the difference between the overall goal and ECCTA’s awards and commitments in
that federal fiscal year and establish specific steps and milestones to correct the problems
identified in the Shortfall Analysis. ECCTA will retain the Shortfall Analysis for three years
and make it available to FTA upon request for review.

Transit Vehicle Manufacturers Goals (826.49)
ECCTA will require each transit vehicle manufacturer (TVM), as a condition of being
authorized to bid or propose on FTA-assisted transit vehicle procurements, to certify that it
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has complied with the requirements of this section.

ECCTA will submit to FTA within 30 days of making an award, the name of the successful
TVM bidder, and the total dollar value of the contract in the manner prescribed in the grant
agreement.

ECCTA will establish project-specific goals for DBE participation or include in the
Triennial Goal, contracts awarded to non-Transit Vehicle Manufacturer(s) in FTA-assisted
transit vehicle procurements.

Breakout of Estimated Race-Neutral & Race-Conscious Participation (§26.51a-c)
ECCTA uses race-neutral means of achieving DBE participation.

ECCTA uses the following race-neutral means to increase DBE participation:
e Making DBEs and other small businesses aware of opportunities.

e Submitting timely solicitations, conducting pre-bid meetings and developing clearly
written plans and specifications to facilitate DBEs and other small business firms’
participation.

e Posting contact information on ECCTA’s website of available small business resources,
including the Southwest Small Business Transportation Resource Center (SBTRC) and
NorCal APEX Accelerator.

For reporting purposes, race-neutral DBE participation includes, but is not necessarily limited
to, the following:
e DBE participation through a prime contract that a DBE obtains through customary
competitive procurement procedures;

e DBE participation through a subcontract on a prime contract that does not carry a DBE
goal;

e DBE participation through a subcontract from a prime contractor that did not consider a
firm’s DBE status in making the award.

Contract Goals (826.51d-g)

Contract goals are race-conscious means that take race into consideration. Since ECCTA is
a federal recipient located within the jurisdiction of the U.S. Court of Appeals for the Ninth
Circuit and subject to Western States Paving Co, Inc. v. Washington State Department of
Transportation, 407 F.3d 983 (9" Cir. 2005), ECCTA uses race-neutral means of achieving
DBE participation. If ECCTA uses contract goals, it will get approval from the FTA to set
contract goals.
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Good Faith Efforts Procedures (§26.53)

Demonstration of good faith efforts (§26.53a&c)

Good faith efforts do not apply to ECCTA. ECCTA uses race-neutral means of achieving
DBE participation.

Counting DBE Participation (826.55)
ECCTA will count DBE participation toward overall goals as provided in §26.55.

ECCTA DBE Program
March 2024 Page 15



SUBPART D - CERTIFICATION STANDARDS

Certification Process (826.61 - 26.73)

ECCTA is a participant of the CUCP that uses the certification standards of Subpart D of
Part 26 to determine the eligibility of firms to participate as DBEs in DOT-assisted contracts.
The CUCP Memorandum of Agreement (MOA) provides DOT recipients the option to be
either a certifying member or a non-certifying member. ECCTA is a non-certifying
member.

ECCTA uses DBE vendors certified by the CUCP. The online certification process is at the
following website address: https://caltrans.dbesystem.com/

For information about the certification process or to apply for certification, firms should use
the Internet to locate the nearest certifying agency. The website address to obtain DBE
certification information and the most recent roster of certifying agencies can be found online
at: https://californiaucp.dbesystem.com/
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SUBPART E - CERTIFICATION PROCEDURES

Unified Certification Programs (826.81-826.83)

ECCTA is a non-certifying member of the CUCP. As such, ECCTA does not provide
certification procedures itself. Interested parties are encouraged to use the Internet to obtain
contact information on the most recent roster of certifying agencies at the following website
address: https://californiaucp.dbesystem.com/

Procedures for Certification Decisions (§26.83)

Re-certifications (826.83a&c)

ECCTA is a non-certifying member of the CUCP and currently does not re-certify or make
certification decisions.

Information, Confidentiality, Cooperation (826.109)

ECCTA will safeguard from disclosure to third parties information that may reasonably be
regarded as confidential business information, consistent with Federal, state, and local law.
ECCTA will follow the procedures in 826.109 regarding availability of records,
confidentiality of information on complainants, cooperation, intimidation and retaliation.

ECCTA DBE Program
March 2024 Page 17



ATTACHMENTS

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Attachment 5

Attachment 6

Definitions

Organizational Chart

Record of DBE Compliance Monitoring

Record of Commercially Useful Function Report
Overall Goal Calculation

Regulations: 49 CFR Part 26

ECCTA DBE Program

March 2024

Page 18



Attachment 1- Definitions
(8 26.5) What do the terms used in 49 CFR Part 26 mean?

Affiliation has the same meaning the term has in the Small Business Administration (SBA)
regulations, 13 CFR part 121.

(1) Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each other
when, either directly or indirectly:

(i) One concern controls or has the power to control the other; or
(ii) A third party or parties controls or has the power to control both; or
(iif) An identity of interest between or among parties exists such that affiliation may be found.

(2) In determining whether affiliation exists, it is necessary to consider all appropriate factors,
including common ownership, common management, and contractual relationships. Affiliates
must be considered together in determining whether a concern meets small business size
criteria and the statutory cap on the participation of firms in the DBE program.

Alaska Native means a citizen of the United States who is a person of one-fourth degree or
more Alaskan Indian (including Tsimshian Indians not enrolled in the Metlaktla Indian
Community), Eskimo, or Aleut blood, or a combination of those bloodlines. The term includes,
in the absence of proof of a minimum blood quantum, any citizen whom a Native village or
Native group regards as an Alaska Native if their father or mother is regarded as an Alaska
Native.

Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation,
Urban Corporation, or Group Corporation organized under the laws of the State of Alaska in
accordance with the Alaska Native Claims Settlement Act, as amended (43 U.S.C. 1601, et

seq.).

Assets mean all the property of a person available for paying debts or for distribution,
including one's respective share of jointly held assets. This includes, but is not limited to, cash
on hand and in banks, savings accounts, IRA or other retirement accounts, accounts receivable,
life insurance, stocks and bonds, real estate, and personal property.

Business, business concern or business enterprise means an entity organized for profit with a
place of business located in the United States, and which operates primarily within the United
States or which makes a significant contribution to the United States economy through
payment of taxes or use of American products, materials, or labor.

Compliance means that a recipient has correctly implemented the requirements of this part.
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Contingent Liability means a liability that depends on the occurrence of a future and uncertain
event. This includes, but is not limited to, guaranty for debts owed by the applicant concern,
legal claims and judgments, and provisions for federal income tax.

Contract means a legally binding relationship obligating a seller to furnish supplies or services
(including, but not limited to, construction and professional services) and the buyer to pay for
them. For purposes of this part, a lease is considered to be a contract.

Contractor means one who participates, through a contract or subcontract (at any tier), in a
DOT-assisted highway, transit, or airport program.

Days mean calendar days. In computing any period of time described in this part, the day from
which the period begins to run is not counted, and when the last day of the period is a Saturday,
Sunday, or Federal holiday, the period extends to the next day that is not a Saturday, Sunday,
or Federal holiday. Similarly, in circumstances where the recipient's offices are closed for all or
part of the last day, the period extends to the next day on which the agency is open.

Department or DOT means the U.S. Department of Transportation, including the Office of the
Secretary, the Federal Highway Administration (FHWA), the Federal Transit Administration
(FTA), and the Federal Aviation Administration (FAA).

Disadvantaged business enterprise or DBE means a for-profit small business concern—

(1) That is at least 51 percent owned by one or more individuals who are both socially and
economically disadvantaged or, in the case of a corporation, in which 51 percent of the stock is
owned by one or more such individuals; and

(2) Whose management and daily business operations are controlled by one or more of the
socially and economically disadvantaged individuals who own it.

DOT-assisted contract means any contract between a recipient and a contractor (at any tier)
funded in whole or in part with DOT financial assistance, including letters of credit or loan
guarantees, except a contract solely for the purchase of land.

Good faith efforts means efforts to achieve a DBE goal or other requirement of this part which,
by their scope, intensity, and appropriateness to the objective, can reasonably be expected to
fulfill the program requirement.

Home state means the state in which a DBE firm or applicant for DBE certification maintains
its principal place of business.

Immediate family member means father, mother, husband, wife, son, daughter, brother, sister,
grandfather, grandmother, father-in-law, mother-in-law, sister-in-law, brother-in-law, and
domestic partner and civil unions recognized under State law.
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Indian tribe means any Indian tribe, band, nation, or other organized group or community of
Indians, including any ANC, which is recognized as eligible for the special programs and
services provided by the United States to Indians because of their status as Indians, or is
recognized as such by the State in which the tribe, band, nation, group, or community resides.
See definition of “tribally-owned concern” in this section.

Joint venture means an association of a DBE firm and one or more other firms to carry out a
single, for-profit business enterprise, for which the parties combine their property, capital,
efforts, skills and knowledge, and in which the DBE is responsible for a distinct, clearly
defined portion of the work of the contract and whose share in the capital contribution, control,
management, risks, and profits of the joint venture are commensurate with its ownership
interest.

Liabilities mean financial or pecuniary obligations. This includes, but is not limited to,
accounts payable, notes payable to bank or others, installment accounts, mortgages on real
estate, and unpaid taxes.

Native Hawaiian means any individual whose ancestors were natives, prior to 1778, of the
area which now comprises the State of Hawaii.

Native Hawaiian Organization means any community service organization serving Native
Hawaiians in the State of Hawaii which is a not-for-profit organization chartered by the State
of Hawaii, is controlled by Native Hawaiians, and whose business activities will principally
benefit such Native Hawaiians.

Noncompliance means that a recipient has not correctly implemented the requirements of this
part.

Operating Administration or OA means any of the following parts of DOT: the Federal
Aviation Administration (FAA), Federal Highway Administration (FHWA), and Federal
Transit Administration (FTA). The “Administrator” of an operating administration includes his
or her designees.

Personal net worth means the net value of the assets of an individual remaining after total
liabilities are deducted. An individual's personal net worth does not include: The individual's
ownership interest in an applicant or participating DBE firm; or the individual's equity in his or
her primary place of residence. An individual's personal net worth includes only his or her own
share of assets held jointly or as community property with the individual's spouse.

Primary industry classification means the most current North American Industry
Classification System (NAICS) designation which best describes the primary business of a
firm. The NAICS is described in the North American Industry Classification Manual—United
States, which is available on the Internet at the U.S. Census Bureau Web site:
http://www.census.gov/eos/wwwi/naics/.
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Primary recipient means a recipient which receives DOT financial assistance and passes some
or all of it on to another recipient.

Principal place of business means the business location where the individuals who manage the
firm's day-to-day operations spend most working hours. If the offices from which management
is directed and where the business records are kept are in different locations, the recipient will
determine the principal place of business.

Program means any undertaking on a recipient’s part to use DOT financial assistance,
authorized by the laws to which this part applies.

Race-conscious measure or program is one that is focused specifically on assisting only DBEs,
including women-owned DBEs.

Race-neutral measure or program is one that is, or can be, used to assist all small businesses.
For the purposes of this part, race-neutral includes gender-neutrality.

Recipient is any entity, public or private, to which DOT financial assistance is extended,
whether directly or through another recipient, through the programs of the FAA, FHWA, or
FTA, or who has applied for such assistance.

Secretary means the Secretary of Transportation or his/her designee.

Set-aside means a contracting practice restricting eligibility for the competitive award of a
contract solely to DBE firms.

Small Business Administration or SBA means the United States Small Business
Administration.

SBA certified firm refers to firms that have a current, valid certification from or recognized by
the SBA under the 8(a) BD or SDB programs.

Small business concern means, with respect to firms seeking to participate as DBEs in DOT-
assisted contracts, a small business concern as defined pursuant to section 3 of the Small
Business Act and Small Business Administration regulations implementing it (13 CFR part
121) that also does not exceed the cap on average annual gross receipts specified in §26.65(b).

Socially and economically disadvantaged individual means any individual who is a citizen (or
lawfully admitted permanent resident) of the United States and who has been subjected to
racial or ethnic prejudice or cultural bias within American society because of his or her identity
as a members of groups and without regard to his or her individual qualities. The social
disadvantage must stem from circumstances beyond the individual's control.

(1) Any individual who a recipient finds to be a socially and economically disadvantaged
individual on a case-by-case basis. An individual must demonstrate that he or she has held
himself or herself out, as a member of a designated group if you require it.
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(2) Any individual in the following groups, members of which are rebuttably presumed to be
socially and economically disadvantaged:

(1) “Black Americans,” which includes persons having origins in any of the Black racial groups
of Africa;

(i1) “Hispanic Americans,” which includes persons of Mexican, Puerto Rican, Cuban,
Dominican, Central or South American, or other Spanish or Portuguese culture or origin,
regardless of race;

(ii1) “Native Americans,” which includes persons who are enrolled members of a federally or
State recognized Indian tribe, Alaska Natives, or Native Hawaiians;

(iv) “Asian-Pacific Americans,” which includes persons whose origins are from Japan, China,
Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand,
Malaysia, Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the
Pacific Islands (Republic of Palau), Republic of the Northern Marianas Islands, Samoa, Macao,
Fiji, Tonga, Kirbati, Tuvalu, Nauru, Federated States of Micronesia, or Hong Kong;

(v) “Subcontinent Asian Americans,” which includes persons whose origins are from India,
Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;

(vi) Women;

(vii) Any additional groups whose members are designated as socially and economically
disadvantaged by the SBA, at such time as the SBA designation becomes effective.

(3) Being born in a particular country does not, standing alone, mean that a person is
necessarily a member of one of the groups listed in this definition.

Spouse means a married person, including a person in a domestic partnership or a civil union
recognized under State law.

Transit vehicle manufacturer means any manufacturer whose primary business purpose is to
manufacture vehicles specifically built for public mass transportation. Such vehicles include,
but are not limited to: Buses, rail cars, trolleys, ferries, and vehicles manufactured specifically
for paratransit purposes. Producers of vehicles that receive post-production alterations or
retrofitting to be used for public transportation purposes (e.g., so-called cutaway vehicles, vans
customized for service to people with disabilities) are also considered transit vehicle
manufacturers. Businesses that manufacture, mass-produce, or distribute vehicles solely for
personal use and for sale “off the lot” are not considered transit vehicle manufacturers.

Tribally-owned concern means any concern at least 51 percent owned by an Indian tribe as
defined in this section.
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You refers to a recipient, unless a statement in the text of this part or the context requires
otherwise (i.e., “You must do XYZ’ means that recipients must do XYZ).

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35553, June 16,
2003; 76 FR 5096, Jan. 28, 2011; 79 FR 59592, Oct. 2, 2014]
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Attachment 2- Organizational Chart

Tri Delta Transit Organizational Chart

Effective 02/2024
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Attachment 3- Record of DBE Compliance Monitoring

Record of DBE Compliance Monitoring

Contract Number:

Contract Award Date:

Current Contract Amount:

Contract End Date:

Prime Contractor:

DBE Commitment Amount:

DBE Subcontractors:

Records reviewed:

Subcontracts Review

Subcontract Reviewed for the Following

Date Reviewed | Scope Price | Restrictions Additional
DBE Name | Reviewed By (Y/N) (Y/N) | (Note Any) Comments
Summary Site or Place of Business Visits
Date Place Business Comments
Record of DBE Compliance Monitoring Page 1
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Summary of Invoice/Payment/Lien Release Review

Date Activity

Comments

This summary serves as the certification that the above monitoring activities occurred on the project

noted in accordance with 49 CFR Part 26.37.

Name/Signature

Date

Record of DBE Compliance Monitoring Page 2
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Attachment 4- Record of Commercially Useful Function Report

Record of Commercially Useful Function Report

Contract Number:

Review Date:

Prime Contractor:

DBE Firm:
DBE Function:

Please mark “YES”, “NO” or “N/A” for each question.

For any question marked “NO”, please explain in the “COMMENTS” section below.

PERFORMANCE
1. Does the DBE have its own employees on the job to perform the work?

2. Does the DBE own the equipment being utilized to perform its work? (If there is a lease
agreement, review information on lease document.)

3. Is the DBE self performing the subcontract defined task for a specific item of work on the
contract?

HAULING FIRMS

1. Does the DBE hauling firm own and/or lease their trucks? (Review ownership/vehicle
registration and/or lease documents to verify).

2. Does the DBE employ drivers for trucks owned by the company? (If leased trucks include
operators, this should be indicated in the agreement/purchase order.)

3. Do the haul tickets and/or bills of lading associated with the project confirm that hauling is
being performed by the DBE?

MATERIAL SUPPLIERS OR MANUFACTURERS/FABRICATORS

1. Does the DBE’s name appear on all applicable invoices, haul tickets, and/or bills of lading?

2. Did the DBE provide documentation showing that the funds used to pay a supplier in fact came
from the DBE’s own funds?

3. If the DBE had any materials drop shipped to the project site, was the invoice addressed to the
DBE?

4. Did the DBE deliver materials to the site with their own and/or leased trucks?
SUPERVISION

1. Is the DBE self performing work without assistance from the prime or another subcontractor?

Record of Commercially Useful Function Report Page 1
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2. Is the DBE providing supervision of its employees and their work?

3. Is the supervisor a full-time employee of the DBE?

Comments:

This summary serves as the certification that the above Commercially Useful Function review
occurred on the project noted in accordance with 49 CFR Part 26.55.

Name/Signature Date
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GUIDANCE FOR COMPLETING THE RECORD OF COMMERCIALLY USEFUL FUNCTION REPORT

The guidance below is included to assist you in determining whether or not a Disadvantaged Business
Enterprise (DBE) is performing a Commercially Useful Function (CUF) as required under Section 26.55
of Title 49 Code of Federal Regulations Part 26. Federal DBE regulations provide that a DBE is
performing a CUF when it is responsible for execution of the work it committed to perform under a
contract with the prime and is carrying out its contractual responsibilities by performing, managing,
and supervising the work. If it is determined that a DBE is not performing a CUF on some or all of the
work subcontracted to them, the prime contractor will lose DBE credit. Continue to monitor the DBE
firm to ensure that Commercially Useful Function requirements are being met during the life of the
project. A CUF form must be completed for all DBEs performing on any federally funded project.

The following are some examples of some common incidences:

PERFORMANCE

RED FLAGS

¢ Employee(s) working for both the Prime and the DBE

¢ Equipment used by DBE belongs to the Prime Contractor

¢ Equipment used by DBE belongs to another contractor with no formal lease agreement

¢ Equipment signs and markings cover another contractor’s identity

¢ Equipment has another contractor’s name on it

¢ A portion of the DBE’s work being done by the Prime Contractor or jointly with another contractor

RECORDS/DOCUMENTS

e Certified payrolls

¢ Equipment ownership, rental, or lease documents
¢ Subcontract Agreement or Purchase Order

HAULING FIRMS

RED FLAGS

e Trucks used by DBE belong to the Prime Contractor.

¢ Trucks used by DBE belong to another contractor with no formal lease agreement

¢ Truck signs and markings conceal another contractor’s identity

¢ Trucks have another contractor’s name on them

¢ Operator(s) working for both the Prime and DBE

* Use of operator(s) for leased trucks is/are not specified in the lease agreement and operator(s) is
not an/are not employee(s) of the DBE

¢ Haul tickets and/or bills of lading have a firm other than the DBE listed

RECORDS/DOCUMENTS
e Certified payrolls

* Truck ownership/vehicle registration, purchase orders, rental, or lease documents

Record of Commercially Useful Function Report Page 3
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MATERIAL SUPPLIERS OR MANUFACTURERS/FABRICATORS

RED FLAGS

* Invoices do not indicate that DBE is the customer

* A Prime Contractor’s employee is listed as the contact person on invoices

* Materials are ordered, billed to, and/or paid, by the Prime Contractor

* Drop shipped materials are addressed to the Prime Contractor

* Materials for DBE credited work are delivered by the Prime Contractor

* Evidence is provided that the DBE supplier is not actually supplying material

» Evidence is provided that the DBE manufacturer is not actually manufacturing material
* Two Party checks or joint checks are sent by the Prime to the supplier or manufacturer

RECORDS/DOCUMENTS

« Invoices/Purchase Orders

* Copies of cancelled checks, electronic bill transfers, bank statements, credit card statement, etc.
« Bills of Lading

SUPERVISION

RED FLAGS

* Prime Contractor or another subcontractor is performing the DBE’s work

* The DBE’s employees are being supervised by the Prime Contractor or another subcontractor
¢ The DBE provides little or no supervision of work

¢ The DBE supervisor is not a full-time employee of the DBE

RECORDS/DOCUMENTS

* Document communication with DBE owner or Superintendent
e Certified Payroll

Record of Commercially Useful Function Report Page 4
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Attachment 5- Overall Goal Calculation (826.45)

Amount of Goal
Pursuant to 826.45, ECCTA will establish an annual overall goal for DBE participation
in DOT-assisted contracts.

Methodology used to Calculate Overall Goal
The following is a summary of the method ECCTA uses to calculate a goal:

Determining a Base Figure

ECCTA will determine a base figure for the relative availability of DBEs on any

project by using one of the following methods:

1. DBE Directories and Census Bureau Data. Determine the number of ready,
willing, and able DBEs in ECCTA’s market from the CUCP directory. Using the

Census Bureau’s County Business Pattern data base, determine the number of all

ready, willing, and able businesses in ECCTA’s market that perform work in the
same NAICS codes. Divide the number of DBEs by the number of all businesses to
derive a base figure for the relative availability of DBEs in ECCTA’s market.

2. Use of a goal of another DOT recipient. If another DOT recipient in the same or
substantially similar market has set an overall goal in compliance with this rule,
ECCTA may use that goal as a base figure for its goal.

Adjusting a Base Figure

As required in the rule, ECCTA will adjust the base figure so that it reflects as
accurately as possible the DBE participation that can be expected in the absence of
discrimination. Possible information used to adjust the based figure:

Demonstrated evidence of DBE capacity to perform work on ECCTA’s project;
Disparity studies conducted within the jurisdiction;

Input from interested parties;

Adjustments if using the goal of another DOT recipient;

Past participation.

ok e
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Attachment 6- Regulations: 49 CFR Part 26

eCFR — Code of Federal Regulations https:/gov.ecfr.io/cgi-bin/text-idx?SID=740a21654bfc069alaf321f...

ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR data is current as of January 11, 2019

Title 49 —» Subtitle A — Part 26

Title 49: Transportation

PART 26—PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES IN DEPARTMENT OF TRANSPORTATION
FINANCIAL ASSISTANCE PROGRAMS

Contents
Subpart A—General

§26.1 What are the objectives of this part?

§26.3 To whom does this part apply?

§26.5 What do the terms used in this part mean?

§26.7 What discriminatory actions are forbidden?

§26.9 How does the Department issue guidance and interpretations under this part?
§26.11 What records do recipients keep and report?

§26.13 What assurances must recipients and contractors make?

§26.15 How can reclpients apply for exemptions or waivers?

Subpart B—Administrative Requi for DBE Pr

g for Federally-Assisted Contracting

§26.21 Who must have a DBE program?

§26.23 What is the requirement for a policy statement?

§26.256 What is the requirement for a liaison officer?

§26.27 What efforts must recipients make concerning DBE financial institutions?

§26.29 What prompt payment mechanisms must recipients have?

§26.31 What information must you include in your DBE directory?

§26.33 What steps must a recipient take to address overconcentration of DBEs in certain types of work?
§26.35 What role do business development and mentor-protégé programs have in the DBE program?
§26.37 What are a recipient's responsibllities for monitoring the performance of other program participants?
§26.39 Fostering small business participation.

Subpart C—Goals, Good Faith Efforts, and Counting

§26.41 What s the role of the statutory 10 percent goal in this program?

§26.43 Can recipients use set-asides or quotas as part of this program?

§26.45 How do recipients set overall goais?

§26.47 Can recipients be penalized for failing to meet overall goals?

§26.49 How are overall goals established for transit vehicle manufacturers?

§26.51 What means do recipients use to meet overall goals?

§26.53 What are the good faith efforts procedures recipients follow in situations where there are contract goals?
§26.55 How is DBE participation counted toward goals?

Subpart D—Certification Standards

§26.61 How are burdens of proof allocated in the certification process?
§26.63 What rules govern group membership determinations?

§26.65 What rules govern business size determinations?

§26.67 What rules determine social and economic disadvantage?
§26.69 What rules govern determinations of ownership?

§26.71 What rules govern determinations concerning control?

§26.73 What are other rules affecting certification?

Subpart E—Certification Procedures

§26.81 What are the requirements for Unified Certification Programs?

§26.83 What procedures do recipients follow in making certification decisions?

§26.85 Interstate certification.

§26.86 What rules govern recipients' denials of initial requests for certification?

§26.87 What procedures does a recipient use to remove a DBE's eligibility?

§26.88 Summary suspension of certification.

§26.89 What is the process for cerlification appeals to the Department of Transportation?
§26.91 What actions do recipients take following DOT certification appeal decisions?

Subpart F—Compliance and Enforcement
§26.101 What compliance procedures apply to recipients?

§26.103 What enforcement actions apply in FHWA and FTA programs?
§26.105 What enforcement actions apply in FAA programs?
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§26.107 What enforcement actions apply to firms participating in the DBE program?

§26.109 What are the rules governing information, confidentiality, cooperation, and intimidation or retaliation?
Appendix A to Part 26—Guidance Conceming Good Faith Efforts

Appendix B to Part 26—Uniform Report of DBE Awards or Commitments and Payments Form

Appendix C to Part 26—DBE Business Development Program Guidelines

Appendix D to Part 26—Mentor-Protégé Program Guidelines

Appendix E to Part 26—Individual Determinations of Social and Economic Disadvantage

Appendix F to Part 26—Uniform Certification Application Form

Appendix G to Part 26—Personal Net Worth Statement

AUTHORITY: 23 U.S.C. 304 and 324; 42 U.S.C. 2000d, of seq. ; 49 U.S.C. 47107, 47113, 47123; Sec. 1101(b), Pub. L. 105-178, 112 Stat. 107, 113.
SOURCE: 84 FR 5126, Feb. 2, 1999, unless otherwise noted.

4. Back to Top

Subpart A—General

2. Back to Top

§26.1 What are the objectives of this part?
This part seeks to achieve several objectives:

(a) To ensure nondiscrimination in the award and administration of DOT-assisted contracts in the Department's highway,
transit, and airport financial assistance programs;

(b) To create a level playing field on which DBEs can compete falrly for DOT-assisted contracts;

(c) To ensure that the Department's DBE program Is narrowly tailored in accordance with applicable law;

(d) To ensure that only firms that fully meet this part's eligibility standards are permitted to participate as DBES;
{e) To help remove barriers to the participation of DBEs in DOT-assisted contracts;

{f) To promote the use of DBEs in all types of faderally-assisted contracts and procurement activities conducted by
recipients.

(9) To assist the development of firms that can compete successfully in the marketplace outside the DBE program; and

{h} To provide appropriate flexibllity to recipients of Federal financial assistance in establishing and providing opportunities
for DBEs.

[64 FR 5126, Fob. 2, 1999, as amended at 79 FR 59592, Oct. 2, 2014]
£ Back to Top
§26.3 To whom does this part apply?
(8) If you are a recipient of any of the following types of funds, this part applies to you:

(1) Federal-aid highway funds authorized under Titles | (other than Part B) and V of the Intermodal Surface Transportation
Efficiency Act of 1991 (ISTEA), Pub. L. 102-240, 105 Stat. 1914, or Titles I, I, and V of the Transportation Equity Act for the
21st Century (TEA-21), Pub. L. 105-178, 112 Stat. 107. Titles |, tl, and V of the Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for Users (SAFETEA-LU), Pub. L. 109-59, 119 Stat. 1144; and Divisions A and B of the
Moving Ahead for Progress in the 21st Century Act (MAP-21), Pub, L. 112-141, 126 Stat. 405.

(2) Federal transit funds authorized by Titles |, Ill, V and VI of ISTEA, Pub. L. 102-240 or by Federal transit laws in Title 49,
U.S. Code, or Titles I, 11}, and V of the TEA-21, Pub. L. 105-178. Titles I, lIl, and V of the Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for Users (SAFETEA-LU), Pub. L. 109-59, 119 Stat. 1144; and Divisions A and B of the
Moving Ahead for Progress In the 21st Century Act (MAP-21), Pub. L. 112-141, 126 Stat. 405.

(3) Alrport funds authorized by 49 U.S.C. 47101, ef seq.

(b) [Reserved]

(c) If you are letting a contract, and that contract is to be performed entirely outside the United States, its territories and
possessions, Puerto Rico, Guam, or the Northern Marianas Islands, this part does not apply to the contract.

(d) If you are letting a contract in which DOT financial assistance does not participate, this part does not apply to the
contract.

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 59592, Oct. 2, 2014]
+ Back to Top
§26.5 What do the terms used in this part mean?

Affiliation has the same meaning the term has in the Small Business Administration (SBA) regulations, 13 CFR part121.
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(1) Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each other when, either directly or indirectly:

(i) One concern controls or has the power to control the other; or
(i} A third party or parties controls or has the power to controt both; or
(iii) An identity of interest between or among parties exists such that affiliation may be found.

{2) In determining whether affiliation exists, it is necessary to consider all appropriate factors, including common ownership,
common management, and contractual relationships. Affiliates must be considered together in determining whether a concern
meets small business size criteria and the statutory cap on the participation of firms in the DBE program.

Alaska Native means a cltizen of the United States who is a person of one-fourth degree or more Alaskan Indian (including
Tsimshian Indlans not enrolled in the Metlaktla Indian Community), Eskimo, or Aleut bload, or a combination of those
bloodlings. The term includes, in the absence of proof of a minimum blood quantum, any citizen whom a Native village or Native
group regards as an Alaska Native if their father or mother is regarded as an Alaska Native.

Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation, Urban Corporation, or Group
Corporation organized under the iaws of the State of Alaska In accordance with the Alaska Native Claims Settlement Act, as
amended (43 U.S.C. 1601, et seq.).

Assets mean all the property of a person avallable for paying debts or for distribution, including one's respective share of
Jointly held assets. This includes, but is not limited to, cash on hand and in banks, savings accounts, IRA or other retirement
accounts, accounts recelvable, life insurance, stocks and bonds, real estate, and personal property.

Business, business concern or business enterprise means an entity 6rganized for profit with a place of business located in
the United States, and which operates primarily within the United States or which makes a significant contribution to the United
States aconomy through payment of taxes or use of American products, materials, or labor.

Compliance means that a recipient has correctly implemented the requirements of this part.

Contingent Liability means a liability that depends on the occurrence of a future and uncertain event. This includes, but is

" not limited to, guaranty for debts owed by the applicant concern, legal claims and judgments, and provisions for federal income

tax.

Contract means a legally binding relationship obligating a seller to furnish supplies or services (including, but not limited to,
construction and professional services) and the buyer to pay for them. For purposes of this part, a lease Is considered to be a
contract.

Contractor means one who participates, through a contract or subcontract (at any tier), in a DOT-asslsted highway, transit,
or airport program.

Days mean calendar days. In computing any period of time described in this part, the day from which the period begins to
run is not counted, and when the last day of the period is a Saturday, Sunday, or Federal holiday, the period extends to the next
day that is not a Saturday, Sunday, or Federal holiday. Similarly, in circumstances where the recipient's offices are closed for all
or part of the last day, the period extends to the next day on which the agency is open.

Department or DOT means the U.S. Department of Transportation, Including the Office of the Secretary, the Federal
Highway Administration (FHWA), the Federal Transit Administration (FTA), and the Federal Aviation Administration {FAA).

Disadvantaged business enterprise or DBE means a for-profit. small business concern—

(1) That is at least 51 percent owned by one or more individuals who are both socially and economically disadvantaged or,
in the case of a corporation, in which 51 percent of the stock is owned by one or more such individuals; and

(2) Whose management and daily business operations are controlled by one or more of the socially and economically
disadvantaged individuals who own it.

DOT-assisted contract means any contract between a recipient and a contractor (at any tier) funded in whole or in part with
DOT financial assistance, including letters of credit or loan guarantees, except a contract solely for the purchase of land.

Good faith efforts means efforts to achleve a DBE goal or other requirement of this part which, by their scope, intensity, and
appropriateness to the objective, can reasonably be expected to fulfill the program requirement.

Home state means the state in which a DBE firm or applicant for DBE certification maintains its principal place of business.

Immediate family member means father, mother, husband, wife, son, daughter, brother, sister, grandfather, grandmother,
father-in-law, mother-in-law, sister-in-law, brother-in-law, and domestic partner and civil unions recognized under State law.

Indlian tribe means any Indian tribe, band, nation, or other organized group or community of Indians, including any ANC,
which s recognized as eligible for the special programs and services provided by the United States to Indians because of their
status as Indians, or is recognized as such by the State in which the tribe, band, nation, group, or community resides. See
definition of “tribally-owned concern” in this section.

Joint venture means an association of a DBE firm and one or more other firms to carry out a single, for-profit business
enterprise, for which the parties combine their property, capital, efforts, skills and knowledge, and in which the DBE is
responsible for a distinct, clearly defined portion of the work of the contract and whose share in the capital contribution, control,
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management, risks, and profits of the joiht venture are commensurate with its ownership interest.

Liabiiities mean financial or pecuniary obligaticns. This Includes, but is not limited to, accounts payable, notes payable to
bank or others, installment accounts, mortgages on real estate, and unpaid taxes.

Native Hawalian means any individual whose ancestors were natives, prior to 1778, of the area which now comprises the
State of Hawaii.

Native Hawaiian Organization means any community service organization serving Native Hawaiians in the State of Hawaii
which is a not-for-profit organization chartered by the State of Hawaii, is controlled by Native Hawaiians, and whose business
activities will principally benefit such Native Hawalians.

Noncompliance means that a recipient has not correctly implemented the requirements of this part.

Operating Administration or OA means any of the following parts of DOT: the Federal Aviation Administration (FAA),
Federal Highway Administration (FHWA), and Federal Transit Administration (FTA). The “Administrator” of an operating
administration includes his or her designees.

Personal net worth means the net value of the assets of an individual remaining after total liabilities are deducted. An
individual's personal net worth does not include: The individual's ownership interest in an applicant or participating DBE firm; or
the individual's equity in his or her primary place of residence. An individual's personal net worth includes only his or her own
share of assets held Jointly or as community property with the individual's spouse.

Primary industry classification means the most current North American Industry Classification System {(NAICS) designation
which best describes the primary business of a firm. The NAICS is described in the North American industry Classification
Manual—United States, which is avallable on the Internet at the U.S. Census Bureau Web site: htfp./www.census.gov
Jeos/wwwinaics/.

Primary recipient means a recipient which receives DOT financial assistance and passes some or all of it on to another
recipient.

Principal place of business means the business location where the individuals who manage the firm's day-to-day
operations spend most working hours. If the offices from which management is directed and where the business records are
kept are in different locations, the reciplent will determine the principal place of business.

Program means any undertaking on a recipient's part to use DOT financial assistance, authorized by the faws to which this
part applies.

Race-conscious measure or program is one that Is focused specifically on assisting only DBEs, including women-owned
DBEs. :

Race-neutral measure or program is one that is, or can be, used to assist all small businesses. For the purposes of this
part, race-neufral includes gender-neutrality.

Reciplent is any entity, public or private, to which DOT financial assistance is extended, whether directly or through another
recipient, through the programs of the FAA, FHWA, or FTA, or who has applied for such assistance.

Secretary means the Secretary of Transportation or hisfher designee.
Set-aside means a contracting practice restricting eligibility for the competitive award of a contract solely to’DBE firms.
Small Business Administration or SBA means the United States Small Business Administration.

SBA certified firm refers to firms that have a current, valid certification from or recognized by the SBA under the 8(a) BD or
SDB programs. .

Small business concern means, with respect to firms seeking to participate as DBEs In DOT-assisted contracts, a small
business concern as defined pursuant to section 3 of the Small Business Act and Small Business Administration regulations
implementing it (13 CFR part 121) that also does not exceed the cap on average annual gross receipts specified in §26,65(b).

Socially and economically disadvantaged individual means any individual who is a citizen (or lawfully admitted permanent
resident) of the United States and who has been subjected to racial or ethnic prejudice or cultural bias within American society
because of his or her identity as a members of groups and without regard to his or her Individual qualities. The social
disadvantage must stem from circumstances beyond the individual's control.

(1) Any individual who a recipient finds to be a socially and economically disadvantaged individual on a case-by-case
basis. An individual must demonstrate that he or she has held himself or herself out, as a member of a designated group if you
require it.

(2) Any individual in the following groups, members of which are rebuttably presumed to be socially and economically
disadvantaged:

(i) “Black Americans,” which includes persons having origins in any of the Black racial groups of Africa;

(i) “Hispanic Americans,” which includes persons of Mexican, Puerto Rican, Cuban, Dominican, Central or South
American, or other Spanish or Portuguese culture or origin, regardless of race;

(iii) “Native Americans,” which includes persons who are enrolled members of a federally or State recognized Indian tribe,
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Alaska Natives, or Native Hawaiians;

(iv) "Asian-Pacific Americans,” which includes persons whose origins are from Japan, China, Taiwan, Korea, Burma
{Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia, Indonesia, the Philippines, Brunei, Samoa, Guam, the
U.S. Trust Territorles of the Pacific Islands (Republic of Palau), Republic of the Northern Marianas Islands, Samoa, Macao, Fiji,
Tonga, Kirbati, Tuvalu, Nauru, Federated States of Micronesia, or Hong Kong;

(v) “Subcontinent Asian Americans,” which includes persons whose origins are from India, Pakistan, Bangladesh, Bhutan,
the Maldives Islands, Nepal or Sri Lanka;

(vi) Women;

(vii} Any additional groups whose members are designated as socially and economically disadvantaged by the SBA, at
such time as the SBA designation becomes effective.

(8) Being born in a particular country does not, standing alone, mean that a person is necessarily a member of one of the
groups listed in this definition.

Spouse means a married person, Including a person in a domestic partnership or a civil union recognized under State law.

Transit vehicle manufacturer means any manufacturer whose primary business purpose Is to manufacture vehicles
specifically built for public mass transportation, Such vehicles include, but are not limited to: Buses, rail cars, trolleys, ferries,
and vehlicles manufactured specifically for paratransit purposes. Producers of vehicles that receive post-production alterations
or retrofitting to be used for public transportation purposes (e.g., so-called cutaway vehicles, vans customized for service to
people with disabilities) are also considered transit vehicle manufacturers, Businesses that manufacture, mass-produce, or
distribute vehicles solely for personal use and for sale “off the lot” are not considered transit vehicle manufacturers.

Tribally-owned concern means any concern at least 51 percent owned by an Indian tribe as defined in this section.

You refers to a recipient, unless a statement In the text of this part or the context requires otherwise (i.e., ‘You must do
XYZ' means that recipients must do XYZ).

[64 FR 6126, Feb. 2, 1989, as amended at 64 FR 34670, June 28, 1999; 68 FR 35553, June 16, 2003; 76 FR 5096, Jan, 28, 2011; 79 FR
59592, Oct: 2, 2014]

4. Back to Top
§26.7 What discriminatory actions are forbidden?

(a) You must never exclude any person from participation in, deny any person the benefits of, or otherwise discriminate
against anyone in connection with the award and performance of any contract covered by this part on the basls of race, color,
sex, or national origin.

(b) In administering your DBE program, you must not, directly or through contractual or other arrangements, use criteria or
methods of administration that have the effect of defeating or substantially impairing accomplishment of the objectives of the
program with respect to individuals of a particular race, color, sex, or national origin.

4. Back to Top
§26.9 How does the Department issue guidance and interpretations under this part?

(a) Only guidance and interpretations (including interbretaﬁons set forth in certification appeal decisions) consistent with
this part 26 and issued after March 4, 1999 express the official positions and views of the Department of Transportation or any
of its operating administrations.

(b) The Secretary of Transportation, Office of the Secretary of Transportation, FHWA, FTA, and FAA may issue written
interpretations of or written guidance concerning this part. Written interpretations and guidance are valid, and express the
official positions and views of the Department of Transportation or any of its operating administrations, only if they are issued
over the signature of the Secretary of Transportation or if they contain the following staterent:

The General Counsel of the Department of Transportation has reviewed this document and approved It as consistent with the language and intent
of 49 CFR part 26,

[72 FR 15617, Apr. 2, 2007}
£ Back to Top
§26.11 What records do recipients keep and report?

(a) You must transmit the Uniform Report of DBE Awards or Commitments and Payments, found in Appendix B to this part
at the intervals stated on the form.

(b) You must continue to provide data about your DBE program to the Department as directed by DOT operating
administrations.

(c) You must create and maintain a bidders list.

(1) The purpose of this list is to provide you as accurate data as possible about the universe of DBE and non-DBE
contractors and subcontractors who seek to work on your Federally-assisted contracts for use in helping you set your overall

ECCTA DBE Program
March 2024 Page 37



e6CFR — Code of Federal Regulations https://gov.ecfr.io/cgi-bin/text-idx?SID=740a21654bfc069alaf321f...

goals.

(2) You must obtain the following information about DBE and non-DBE contractors and subcontractors who seek to work on
your Federally-assisted contracts:

“{i) Firm name;
(Il Firm address;
(lii) Firm's status as a DBE or non-DBE;
(iv) Age of the firm; and

(v) The annual gross receipts of the firm. You may obtain this information by asking each firm to indicate into what gross
receipts bracket they fit (e.g., less than $500,000; $500,000-$1 million; $1-2 million; $2-5 million; etc.) rather than requesting an
exact figure from the firm.

(8) You may acquire the information for your bidders list in a variety of ways. For example, you can collect the data from all
bidders, before or after the bid due date. You can conduct a survey that will result in statisfically sound estimate of the universe
of DBE and non-DBE contractors and subcontractors who seek to work on your Federally-assisted contracts. You may combine
different data collection approaches (e.g., collect name and address information from all bidders, while conducting a survey with
respect to age and gross recelpts information).

(d) You must maintain records documenting a firm's compliance with the requirements of this part. At a minimum, you must
keep a complete application package for each certified firm and all affidavits of no-change, change notices, and on-site reviews.
These records must be retained in accordance with applicable record retention requirements for the recipient's financial
assistance agreement. Other certification or compliance related records must be retained for a minimum of three (3) years
unless otherwise provided by applicable record retention requirements for the recipient's financial assistance agreement,
whichever is longer.

(e) The State department of transportation In each UCP established pursuant to §26.81 of this part must report to the
Department of Transportation’s Office of Civil Rights, by January 1, 2015, and each year thereafter, the percentage and location
in the State of certified DBE firms in the UCP Directory controlled by the following:

{1) Women;

(2) Socially and economically disadvantaged individuals (other than women); and

(3) Individuals who are women and are otherwise socially and economically disadvantaged individuals.
[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 76 FR 5096, Jan. 28, 2011; 79 FR 59593, Oct. 2, 2014]
4 Back to Top
§26.13 What assurances must recipients and contractors make?

(a) Each financial assistance agreement you sign with a DOT operating administration (or a primary reciplent) must include
the following assurance: The recipient shall not discriminate on the basis of race, color, national origin, or sex In the award and
performance of any DOT-assisted contract or in the administration of its DBE program or the requirements 49 CFR part 26. The
reciplent shall take all necessary and reasonable steps under 49 CFR part 26 to ensure nondiscrimination in the award and
administration of DOT-assisted contracts. The recipient's DBE program, as required by 49 CFR part 26 and as approved by
DOT, is incerporated by reference in this agresment. Implementation of this program is a legal obligation and failure to carry out
its terms shall be treated as a violation of this agreement. Upon notification to the recipient of its failure to carry out its approved
program, the Department may impose sanctions as provided for under 49 CFR part 26 and may, in appropriate cases, refer the
matter for enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.).

(b) Each contract you sign with a contractor (and each subcontract the prime contractor signs with a subcontraétor) must
include the following assurance: The contractor, sub recipient or subcontractor shalt not discriminate on the basis of race, color,
national origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements of 49 CFR part
26 in the award and administration of DOT-assisted contracts. Failure by the contractor to carry out these requirements is a
material breach of this contract, which may result in the termination of this contract or such other remedy as the recipient deems
appropiiate, which may include, but is not limited to:

(1) Withholding monthly progress payments;

(2) Assessing sanctions;

(3) Liquidated damages; and/or

(4) Disqualifying the contractor from future bidding as non-responsible.

[79 FR 69593, Oct. 2, 2014]
4 Back to Top
§26.15 How can recipients apply for exemptions or waivers?

(a) You can apply for an exemption from any provision of this part. To apply, you must request the exemption in writing from
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the Office of the Secretary of Transportation, FHWA, FTA, or FAA. The Secretary will grant the request only If it documents
special or exceptional circumstances, not likely to be generally applicable, and not contemplated in connection with the
rulemaking that established this part, that make your compliance with a specific provision of this part impractical. You must
agree to take any steps that the Department specifies to comply with the intent of the provision from which an exemption is
granted. The Secretary will issue a written response to all exemption requests.

(b) You can apply for a waiver of any provision of Subpart B or C of this part including, but not limited to, any provisions
regarding administrative requirements, overall goals, contract goals or good faith efforts. Program waivers are for the purpose of
authorizing you to operate a DBE prograim that achieves the objectives of this part by means that may differ from one or more of
the requirements of Subpart B or C of this part. To receive a program waiver, you must follow these procedures:

(1) You must apply through the concerned operating administration. The application must include a specific program
proposal and address how you will meet the criteria of paragraph (b)(2) of this section. Before submitting your application, you
must have had public participation in developing your proposal, including consultation, with the DBE community and at least one
public hearing. Your application must include a summary of the public participation process and the Information gathered
through it.

(2) Your application must show that—

(i) There is a reasonable basis to conclude that you could achieve a level of DBE participation consistent with the
objectives of this part using different or innovative means other than those that are provided In subpart B or C of this pait;

(i) Conditions in your jurisdiction are appropriate for implementing the proposal;

(it} Your proposal would prevent discrimination against any individual or group in access to contracting opportunities or
other benefits of the program;-and

(iv) Your proposal is consistent with applicable law and program requirements of the concerned operating administration's
financial assistance program.

(3) The Secretary has the authority to approve your application. If the Secretary grants your application, you may
administer your DBE program as provided in your proposal, subject to the following conditions:

(I) DBE eligibility is determined as provided in subparts D and E of this part, and DBE participation is counted as provided
in §26.49;

(it) Your level of DBE participation continues to be consistent with the objectives of this part;

(i} There is a reasonable limitation on the duration of your modified program; and

(iv) Any other conditions the Secretary makes on the grant of the waiver.

(4) The Secretary may end a program waiver at any time and require you to comply with this part's provisions. The
Secretary may also extend the waiver, if he or she determines that all requirements of paragraphs (b)(2) and (3) of this section
continue to be met. Any such extension shall be for no longer than period originally set for the duration of the program.

4 Back to Top v

Subpart B—Administrative Requirements for DBE Programs for Federally-Assisted Contracting
+ Back to Top

§26.21 Who must have a DBE program?

(a) If you are in one of these categories and let DOT-assisted contracts, you must have a DBE program meeting the
requirements of this part:

(1) All FHWA primary recipients receivir;g funds authorized by a statute to which this part applies;

(2) FTA recipients receiving planning, capital and/or operating assistance who will award prime contracts (excluding transit
vehicle purchases) the cumulative total value of which exceeds $250,000 in FTA funds in a Federal fiscal year;

(3) FAA recipients recelving grants for airport planning or development who will award prime contracts the cumulative total
value of which exceeds $250,000 in FAA funds in a Federal fiscal year.

(b)(1) You must submit a DBE program conforming to this part by August 31, 1999 to the concerned operating
administration (OA). Once the OA has approved your program, the approval counts for all of your DOT-assisted programs
(except that goals are reviewed by the particular operating administration that provides funding for your DOT-assisted
contracts).

(2) You do not have to submit regular updates of your DBE programs, as long as you remain in compliance. However, you
must submit significant changes in the program for approval.

(c) You are not eligible to receive DOT financial assistance unless DOT has approved your DBE program and you are in
compliance with it and this part. You must continue to carry out your program until all funds from DOT financial assistance have
been expended.

[64 FR 5126, Feb. 2, 1999, as amended at 4 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 79 FR 59593, Oct. 2, 2014]
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4. Back to Top
§26.23 What is the requirement for a policy statement?

You must issue a signed and dated policy statement that expresses your commitment o your DBE program, states its
objectives, and outlines responsibilities for its implementation. You must circulate the statement throughout your organization
and to the DBE and non-DBE business communities that perform work on your DOT-assisted contracts.

1. Back to Top
§26.25 What is the requirement for a liaison officer?

You must have a DBE liaison officer, who shall have direct, independent access to your Chief Executive Officer concerning
DBE program matters. The liaison officer shall be responsible for implementing all aspects of your DBE program. You must also
have adequate staff to administer the program in compliance with this part.

4. Back to Top
§26.27 What efforts must recipients make concerning DBE financial institutions?

You must thoroughly investigate the full extent of services offered by financial institutions owned and controlled by soclally
and economically disadvantaged individuals in your community and make reasonable efforts to use these Institutions. You must
also encourage prime contractors to use such institutions.

4 Back to Top
§26.29 What prompt payment mechanisms must recipients have?

{a) You must establish, as part of your DBE program, a contract clause to require prime contractors to pay subcontractors
for satisfactory performance of their contracts no later than 30 days from receipt of each payment you make to the prime
contractor.

(b) You must ensure prompt and full payment of retainage from the prime contractor to the subcontractor within 30 days
after the subcontractor's work is satisfactorily completed. You must use one of the following methods to comply with this
requirement: .

(1) You may decline to hold retainage from prime contractors and prohibit prime contractors from holding retainage from
subcontractors.

{2) You may decline to hold retainage from prime contractors and require a contract clause obligating prime contractors to
make prompt and full payment of any retainage kept by prime contractor to the subcontractor within 30 days after the
subcontractor's work is satisfactorily completed.

(3) You may hold retainage from prime contractors and provide for prompt and regular incremental acceptances of portions
of the prime contract, pay retainage to prime contractors based on these acceptances, and requlre a contract clause obligating
the prime contractor to pay all retainage owed to the subcontractor for satisfactory completion of the accepted work within 30
days after your payment to the prime contractor.

(c) For purposes of this section, a subcontractor's work is satisfactorily completed when all the tasks called for in the
subcontract have been accomplished and documented as required by the recipient. When a recipient has made an incremental
acceptance of a portion of a prime contract, the work of a subcontractor covered by that acceptance Is deemed to be
satisfactorily completed.

(d) Your DBE program must provide appropriate means to enforce the requirements of this section. These means may
include appropriate penalties for failure to comply, the terms and conditions of which you set. Your program may also provide
that any delay or postponement of payment among the parties may take place only for good cause, with your prior written
approval.

(e) You may also establish, as part of your DBE program, any of the following additional mechanisms to ensure prompt
payment:

(1) A contract clause that requires prime contractors to include in their subcontracts language providing that prime
contractors and subcontractors will use appropriate alternative dispute resolution mechanisms to resolve payment disputes. You
may specify the nature of such mechanisms.

(2) A contract clause providing that the prime contractor will not be reimbursed for work performed by subcontractors
unless and until the prime contractor ensures that the subcontractors are promptly paid for the work they have performed.

(3) Other mechanisms, consistent with this part and applicable state and local law, to ensure that DBEs and othet
contractors are fully and promptly paid. p

. [68 FR 35663, June 18, 2003]

4 Back to Top
§26.31 What information must you include in your BBE directory?

(a) In the directory required under §26.81(g) of this Part, you must list alf firms eligible fo participate as DBEs in your

https://gov.ecfr.io/cgi-bin/text-idx?SID=740a21654bfc069alaf321f...
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program. In the listing for each firm, you must include its address, phone number, and the types of work the firm has been
certified to perform as a DBE.

(b) You must list each type of work for which a firm Is ellgible to be certified by using the most specific NAICS code
avallable to describe each type of work. You must make any changes to your current directory entries necessary to meet the
requirement of this paragraph (a) by August 26, 2011.

[76 FR 5098, Jan. 28, 2011}
4 Back to Top
§26.33 What steps must a recipient take to address overconcentration of DBEs in certain types of work?

(a) If you determine that DBE firms are so overconcentrated in a certain type of work as to unduly burden the opportunity of
non-DBE firms to participate in this type of work, you must devise appropriate measures to address this overconcentration.

(b) These measures may include the use of incentives, technical assistance, business development programs, mentor-
protégé programs, and other appropriate measures designed to assist DBEs in performing work outside of the specific field in
which you have determined that non-DBEs are unduly burdened. You may also consider varying your use of contract goals, to
the extent consistent with §26.51, to unsure that non-DBEs are not unfairly prevented from competing for subcontracts.

(c) You must obtain the approval of the concermned DOT operating administration for your determination of
overconcentration and the measures you devise to address it. Once approved, the measures become part of your DBE
program.

4 Back to Top
§26.35 What role do business development and mentor-protégé programs have in the DBE program?

(a) You may or, if an operating administration directs you fo, you must establish a DBE business development program
(BDP) to assist firms in gaining the ability to compete successfully in the marketplace outside the DBE program. You may
require a DBE firm, as a condition of recsiving assistance through the BDP, to agree to terminate Its participation in the DBE
program after a certain time has passed or certain objectives have been reached. See Appendix C of this part for guidance on
administering BDP programs.

(b) As part of a BDP or separately, you may establish a “mentor-protégé” program, in which another DBE or non-DBE firm
Is the principal source of business development assistance to a DBE firm.

(1) Only firms you have certlfied as DBEs before they are proposed for participation in a mentor-protégé program are
eligible to participate in the mentor-protégé program.

(2) During the course of the mentor-protégé relationship, you must:

(i) Not award DBE credit to a non-DBE mentor firm for using its own protégé firm for more than one half of its goal on any
contract let by the recipient; and

(ii) Not award DBE credit to & non-DBE mentor firm for using its own protégé firm for more than every other contract
performed by the protégé firm. s

(3) For purposes of making determinations of business size under this part, you must not treat protégé firms as affiliates of
mentor firms, when both firms are participating under an approved mentor-protégé program. See Appendix D of this part for
guldance concerning the operation of mentor-protégé programs. :

(¢) Your BDPs and mentor-protégé programs must be approved by the concemned operating administration before you
. implement them. Once approved, they become part of your DBE program.

£ Back to Top
) §26.37 What are a recipient's responsibilities for monitoring the performance of other program participants?

(a) You must implement appropriate mechanisms to ensure compliance with the part's requirements by all program
participants {e.g., applying legal and centract remedies available under Federal, state and local law). You must set forth these
mechanisms in your DBE program.

(b) Your DBE program must also include a monitoring and enforcement mechanism to ensure that work committed to DBEs
at contract award or subsequently (e.g., as the result of modification to the contract) is actually performed by the DBEs to which
the work was committed. This mechanism must include a written certification that you have reviewed contracting records and
monitored work sites in your state for this purpose. The monitoring to which this paragraph refers may be conducted in
conjunction with monitoring of contract performance for other purposes (e.g., close-out reviews for a contract).

(c) This mechanism must provide for a running tally of actual DBE attainments (e.g., payments actually made to DBE
firms), including a means of comparing these attainments to commitments. In your reports of DBE participation to the
Department, you must display both commitments and attainments.

[64 FR 5126, Feb. 2, 1998, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003; 76 FR 5097, Jan. 28, 2011]
4 Back to Top

ECCTA DBE Program
March 2024 Page 41




eCFR — Code of Federal Regulations https://gov.ccfi:io/cgi-bin/text—idx?SID=740aZ1 654bfc069alaf321f..

§26.39 Fostering small business participation.

(a) Your DBE program must include an element to structure contracting requirements to facllitate competition by small
business concerns, taking all reasonable steps to eliminate obstacles to their participation, including unnecessary and
unjustified bundling of contract requirements that may preclude small business participation in procurements as prime
contractors or subcontractors.

(b) This element must be submitted to the appropriate DOT operating administration for approval as a part of your DBE
program by February 28, 2012. As part of this program efement you may include, but are not limited to, the following strategies:

(1) Establishing a race-neutral small business set-aside for prime contracts under a stated amount (e.g., $1 million).

(2) In multi-year design-bulld contracts or other large contracts (e.g., for “megaprojects”) requiring bidders on the prime
contract to specify elements of the contract or specific subcontracts that are of a size that small businesses, including DBEs,
can reasonably perform.

(3) On prime contracts not having DBE contract goals, requiring the prime contractor to provide subcontracting
opportunities of a size that small businesses, including DBEs, can reasonably perform, rather than self-performing all the work
involved.

(4) Identifying alternative acquisition strategies and structuring procurements to facilitate the abllity of consortia or joint
ventures consisting of small businesses, including DBEs, to compete for and perform prime contracts. :

(5) To meet the portion of your overall goal you project to meet through race-neutral measures, ensuring that a reasonable
number of prime contracts are of a size that small businesses, including DBES, can reasonably perform.

(c) You must actively implement your program elements to foster small business participation. Doing so is a requirement of
good faith implementation of your DBE program.

[76 FR 5097, Jan. 28, 2011]

4. Back to Top

Subpart C—Goals, Good Faith Efforts, and Counting

£ Back to Top

§26.41 What is the role of the statutory 10 percent goal in this program?

(a) The statutes authorizing this program provide that, except to the extent the Secretary determines otherwise, not less
than 10 percent of the authorized funds are to be expended with DBEs.

(b) This 10 percent goal is an aspirationat goal at the national level, which the Department uses as a tool in evaluating and
monitoring DBES' opportunities to participate in DOT-assisted contracts.

(c) The national 10 percent goal does not authorize or require recipients to set overall or contract goals at the 10 percent
fevel, or any other particular level, or to take any special administrative steps if their goals are above or below 10 percent.

£ Back to Top
§26.43 Can recipients use set-asides or quotas as part of this program?
(a) You are not permitted to use quotas for DBEs on DOT-assisted contracts subject to this part.

{b) You may not set-aslde contracts for DBEs on DOT-assisted contracts subject to this part, except that, in limited and
extreme circumstances, you may use set-asides when no other method could be reasonably expected to redress egregious
instances of discrimination.

4 Back to Top
§26.45 How do recipients set overall goals?

(a)(1) Except as provided in paragraph (a)(2) of this section, you must set an overall goal for DBE participation in your
DOT-assisted contracts.

(2) If you are a FTA or FAA recipient who reasonably anticipates awarding (excluding transit vehicle purchases) $250,000
orless in FTA or FAA funds in prime contracts in a Federal fiscal year, you are not required to develop overall goals for FTA or
FAA respectively for that fiscal year. However, if you have an existing DBE program, it must remain in effect and you must seek
to fulfill the objectives outlined in §26.1.

{b) Your overall goal must be based on demonstrable evidence of the availability of ready, willing and able DBEs relative to
all businesses ready, willing and able to participate on your DOT-assisted contracts (t fter, the “relative availabiiity of
DBEs”). The goal must reflect your determination of the level of DBE participation you would expect absent the effects of
discrimination. You cannot simply rely on either the 10 percent national goal, your previous overall goal or past DBE
participation rates in your program without reference to the relative availability of DBEs in your market.

(c) Step 1. You must begin your goal setting process by dstermining a base figure for the relative availability of DBESs. The
following are examples of approaches that you may take toward determining a base figure. These examples are provided as a
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starting point for your goal setting process. Any percentage figure derived from one of these examples should be considered a
basis from which you begin when examining all evidence available in your jurisdiction. These examples are not intended as an
exhaustive list. Other methods or combinations of methods to determine a base figure may be used, subject to approval by the
concerned operating administration.

(1) Use DBE Directories and Census Bureau Data. Determine the number of ready, willing and able DBES in your market
from your DBE directory. Using the Census Bureau's County Business Pattern (CBP) data base, determine the number of all
ready, willing and able businesses available In your market that perform work in the same NAICS codes. (Information about the
CBP data base may be obtained from the Census Bureau ‘at their web site, www.census.gov/epcd/cbp/view/cbpview.html.)
Divide the number.of DBEs by the number of all businesses to derive a base figure for the relative availability of DBEs in your
market.

(2) Use a bidders list. Determine the number of DBEs that have bid or quoted {successful and unsuccessful) on your DOT-
assisted prime contracts or subcontracts in the past three years. Determine the number of all businesses that have bid or
quoted (successful and unsuccessful) on prime or subcontracts in the same time period. Divide the number of DBE bidders and
quoters by the number of all businesses to derive a base figure for the relative availability of DBEs in your market. When using

. this approach, you must establish a mechanism (documented in your goal submission) to directly capture data on DBE and -
non-DBE prime and subcontractors that submitted bids or quotes on your DOT-assisted contracts.

(3) Use data from a disparity study. Use a percentage figure derived from data in a valid, applicable disparity study.

(4) Use the goal of another DOT recipient. If another DOT recipient in the same, or substantially similar, market has set an
overall goal in compliance with this rule, you may use that goal as a base figure for your goal.

(5) Alternative methods. Except as otherwise provided in this paragraph, you may use other methods to determine a base
figure for your overall goal. Any methodology you choose must be based on demonstrable evidence of local market conditions
and be designed to ultimately attain a goal that is rationally related to the relative avallability of DBEs in your market. The
exclusive use of a list of prequalified contractors or plan holders, or a bidders list that does not comply with the requirements of
paragraph (c)(2) of this section, is not an acceptable alternative means of determining the availability of DBEs.

(d) Step 2. Once you have calculated a base figure, you must examine all of the evidence available in your jurisdiction to
determine what adjustment, if any, is needed to the base figure tc arrive at your overall goal. If the evidence does not suggest
an adjustment Is necessary, then no adjustment shall be made.

(1) There are many types of evidence that must be considered when adjusting the base figure. These include:

(i) The current capacity of DBES to perform work in your DOT-assisted contracting program, as measured by the volume of
work DBEs have performed in recent years;

(i) Evidence from disparity studies conducted anywhere within your jurisdiction, to the extent it is not already accounted for
in your base figure; and

(iii) If your base figure is the goal of another recipient, you must adjust it for differences in your local market and your
contracting program.

(2) If available, you must consider evidence from related flelds that affect the opportunities for DBEs to form, grow and
compete. These include, but are not limited to:

(i) Statistical disparities in the ability of DBEs to get the financing, bonding and insurance required to participate in your
program;

(i) Data on employment, self-employment, education, training and union apprenticeship programs, to the extent you can
relate it to the opportunities for DBEs te perform in your program.

(3) If you attempt to make an adjustment to your base figure to account for the continuing effects of past discrimination
(often called the "but for” factor) or the effects of an ongoing DBE program, the adjustment must be based on demonstrable
evidence that is loglcally and directly related to the effect for which the adjustment is sought.

(e) Once you have determined a percentage figure in accordance with paragraphs (¢} and (d) of this section, you should
express your averall goal as follows:

(1) If you are an FHWA recipient, as a percentage of all Federal-aid highway funds you will expend in FHWA-assisted
contracts in the forthcoming three fiscal years.

(2) I you are an FTA or FAA recipient, as a percentage of all FT or FAA funds (exclusive of FTA funds to be used for the
purchase of transit vehicles) that you will expend in FTA or FAA-assisted confracts in the three forthcoming fiscal years.

(3) In appropriate cases, the FHWA, FTA or FAA Administrator may permit or require you to express your overall goal as a
percentage of funds for a particular grant or project or group of grants and/or projects, including entire projects. Like other
overall goals, a project goal may be adjusted to reflect changed circumstances, with the concurrence of the appropriate
operating administration.

(1) A project goal is an overall goal, and must meet all the substantive and procedural requirements of this section
pertaining to overall goals.

(ii) A project goal covers the entire length of the project to which it applies.
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(iii) The project goal should include a projection of the DBE participation anticipated to be obtained during each fiscal year
covered by the project goal.

(iv) The funds for the project to which the project goal pertains are separated from the base from which your regular overall
goal, applicable to contracts not part of the project covered by a project goal, Is calculated.

(A{1)(i) If you set your overall goal on a fiscal year basis, you must submit it to the applicable DOT operating administration
by August 1 at three-year intervals, based on a schedule established by the FHWA, FTA, or FAA, as applicable, and posted on
that agency's Web site.

(if) You may adjust your three-year overall goal during the three-year period to which it applies, in order to reflect changed
circumstances. You must submit such an adjustment to the concerned operating administration for review and approval.

(iii) The operating administration may direct you to undertake a review of your goal if necessary to ensure that the goal
continues to fit your circumstances appropriately.

(iv) While you are required to submit an overall goal to FHWA, FTA, or FAA only every three years, the overalf goal and the
provisions of Sec. 26.47(c) apply to each year during that three-year period.

(v) You may make, for informational purposes, projections of your expected DBE achievements during each of the three
years covered by your overall goal. However, it is the overall goal itself, and not these informational projections, to which the
provisions of section 26.47(c) of this part apply. .

(2) If you are a recipient and set your overall goal on a project or grant basis as provided in paragraph (g)(3) of this section,
you must submit the goal for review at a time determined by the FHWA, FTA or FAA Administrator, as applicable.

(3) You must include with your overall goal submission a description of the methodology you used to establish the goal,
incuding your base figure and the evidence with which it was calculated, and the adjustments you made to the base figure and
the evidence you relied on for the adjustments. You should also include a summary listing of the relevant available evidence in
your jurisdiction and, where applicable, an expianation of why you did not use that evidence tc adjust your base figure. You
must also include your projection of the porticns of the overall goal you expect to meet through race-neutral and race-consioous
measures, respectively (see 26.51(c)).

(4) You are not required to obtain prior operating administration concurrence with your overall goal. However, if the
operating administration's review suggests that your overall goal has not been correctly calculated or that your method for
calculating geals is inadequate, the operating administration may, after consulting with you, adjust your overall goal or require
that you do so. The adjusted overall goal is binding on you. In evaluating the adequacy or soundness of the methodology used
to derive the overall goal, the operating administration will be guided by goal setting principles and best practices identified by
the Department in guidance issued pursuant to §26.9.

(5) If you need additional time to collect data or take other steps to develop an approach to setting overall goals, you may
request the approval of the concerned operating administration for an interim goal and/or goal-setting mechanism, Such a
mechanism must:

(i) Reflect the relative availabllity of DBEs in your local market to the maximum extent feasible given the data available to
you; and

(i) Avoid imposing undue burdens on non-DBEs.

{6) Timely submission and operating administration approval of your overall goal is a condition of eligibility for DOT financial
assistance.

{7) If you fail to establish and implement goals as provided in this section, you are not in compliance with this part. If you
establish and implement goals in a way different from that provided in this part, you are not in compliance with this part. if you
fail to comply with this requirement, you are not eligible to receive DOT financial assistance.

{g)(1) In establishing an overall goal, you must provide for consultation and publication. This includes:

(i) Consultation with minority, women's and general contractor groups, community organizations, and other officials or
organizations which could be expected to have information concerning the availability of disadvantaged and non-disadvantaged
businesses, the effects of discrimination on opportunities for DBEs, and your efforts to establish a level playing field for the
participation of DBEs. The consultation must include a scheduled, direct, interactive exchange (e.g., a face-to-face meeting,
video conference, teleconference) with as many interested stakeholders as possible focused on obtaining information relevant
to the goal setting process, and it must occur before you are required to submit your methodology to the operating
administration for review pursuant to paragraph (f) of this section. You must document in your goal submission the consultation
process you engaged in. Notwithstanding paragraph (f){4) of this section, you may not implement your proposed goal until you
have complied with this requirement.

(ii) A published notice announcing your proposed overall goal before submission to the operating administration on August
1st. The notice must be posted on your official Internet Web site and may be posted in any other sources (e.g., minority-focused
media, trade association publications). If the proposed goal changes following review by the operating administration, the
revised goal must be posted on your officlal Internet Web site.

(2) At your discretion, you may inform the public that the proposed overall goal and its rationale are available for inspection
during normal business hours at your principal office and for a 30-day comment period. Notice of the comment period must
include addresses to which comments may be sent. The public comment period will not extend the August 1st deadline set in
paragraph (f) of this section.

https://gov.ecfr.io/ogi-bin/text-idx?SID=740a21654bfc069alaf321f..
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(h) Your overall goals must provide for participation by all certified DBEs and must not be subdivided into group-specific
goals.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1899; 65 FR 68951, Nov. 15, 2000; 68 FR 35553, June 16, 2003; 76
FR 5536, Feb. 3, 2010; 76 FR 5097, Jan. 28, 2011; 79 FR 59593, Oct. 2, 2014]

+ Back to Top

§26.47 Canrecipients be penalized for failing to meet overall goals?

(a) You cannot be penalized, or treated by the Department as being in noncompliance with this rule, because your DBE
participation falls short of your overall goal, unless you have failed to administer your program in good faith.

(b) If you do not have an approved DBE program or overall goal, or if you fail to implement your program in good faith, you
are in noncompliance with this part.

(¢) If the awards and commitments shown on your Uniform Report of Awards or Commitments and Payments at the end of
any fiscal year are less than the overall goal applicable to that fiscal year, you must do the following in order to be regarded by
the Department as implementing your DBE program in good faith:

(1) Analyze in detail the reasons for the difference between the overall goal and your awards and commitments in that
fiscal year;

(2) Establish specific steps and milestones to correct the problems you have identified in your analysis and to enable you to
mest fully your goal for the new fiscal year;

(3)(i) If you are a state highway agency; one of the 50 largest transit authorities as determined by the FTA; or an
Operational Evolution Partnership Plan airport or other airport designated by the FAA, you must submit, within 90 days of the
end of the fiscal year, the analysls and corrective actions developed under paragraphs {c)(1) and (2) of this section to the
appropriate operating administration for approval. If the operating administration approves the report, you will be regarded as
complying with the requirements of this section for the remainder of the fiscal year.

(if} As a transit authority or airport not meeting the criteria of paragraph (c)(3)(1} of this section, you must retain analysis and
corrective actions in your records for three years and make it available to FTA or FAA on request for their review.

(4) FHWA, FTA, or FAA may impose conditions on the recipient as part of its approval of the recipient's analysis and
corrective actions including, but not limited to, modifications to your overall goal methodology, changes in your race-
consciousfrace-neutral split, or the introduction of additional race-neutral or race-conscious measures.

(5) You may be regarded as being in honcompliance with this Part, and therefore subject to the remedies in §26.103 or
§26.105 of this part and other applicable regulations, for failing to implement your DBE program in good faith if any of the
following things occur: x

(i) You do not submit your analysis and corrective actions to FHWA, FTA, or FAA in a timely manner as required under
paragraph (¢)(3) of this section;

(i) FHWA, FTA, or FAA disapproves your analysis or corrective actions; or

{lit) You do not fully implement the corrective actions to which you have committed or conditions that FHWA, FTA, or FAA
has imposed following review of your analysis and corrective actions.

(d) If, as recipient, your Uniform Report of DBE Awards or Commitments and Payments or other information coming to the
attention of FTA, FHWA, or FAA, demonstrates that current trends make it unlikely that you will achieve DBE awards and
commitments that would be necessary to allow you to meet your overall goal at the end of the fiscal year, FHWA, FTA, or FAA,
as applicable, may require you to make further good faith efforts, such as by modifying your race-conscious/race-neutral split or
introducing additional race-heutral or race~conscious measures for the remainder of the fiscal year.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011]
4. Back to Top
§26.43 How are overall goals established for transit vehicle manufacturers?

(a) If you are an FTA recipient, you must require in your DBE program that each transit vehicle manufacturer, as a condition
of being authorized to bid or propose on FTA-assisted transit vehicle procurements, certify that it has complied with the
requirements of this section. You da not include FTA assistance used in transit vehicle procurements in the base amount from
which your overall goal is calculated.

(1) Only those transit vehicte manufacturers listed on FTA's certified list of Transit Vehicle Manufacturers, or that have
submitted a goal methodology to FTA that has been approved or has not been disapproved, at the time of solicitation are
eligible to bid.

(2) A TVM's failure to implement the DBE Program in the manner as prescribed in this section and throughout 49 CFR part
26 will be deemed as non-compliance, which wilf result in removal from FTA's certified TVMs list, resulting in that manufacturer
becoming ineligible to bid.

(3) FTA recipient's failure to comply with the requirements set forth in paragraph (a) of this section may result in formal
enforcement action or appropriate sancticn as determined by FTA (e.g., FTA declining to participate in the vehicle
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procurement).

(4) FTA reclpients are required to submit within 30 days of making an award, the name of the successful bidder, and the
total dollar value of the contract in the manner prescribed In the grant agreement.

(b) If you are a transit vehicle manufacturer, you must establish and submit for FTA's approval an annual overall
percentage goal.

(1) In setting your overall goal, you should be guided, to the extent applicable, by the principles underlying §26.45. The
base from which you calculate this goal Is the amount of FTA financial assistance included in transit vehicle contracts you will
bid on during the fiscal year in question, less the portion(s) attributable to the manufacturing process performed entirely by the
transit vehicle manufacturer's own forces.

{i) You must consider and include in your base figure all domestic contracting opportunities made available to non-DBE
firms; and

(i) You must exclude from this base figure funds attributable to work performed outside the United States and its territories,
possessions, and commonwealths.

(ill) In establishing an overall goal, the transit vehicle manufacturer must provide for public participation. This includes
consultation with interested parties consistent with §26.45(g).

(2) The requirements of this part with respect to submission and approval of overall goals apply to you as they do to
recipients.

(c) Transit vehicle manufacturers awarded must comply with the reporting requirements of §26.11 of this part including the
requirement to submit the Uniform Report of Awards or Commitments and Payments, in order to remain eligible to bid on FTA
assisted transit vehicle procurements.

(d) Transit vehicle manufacturers must implement all other applicable requirements of this part, except those relating to
UCPs and DBE certification procedures.

(e) If you are an FHWA or FAA recipient, you may, with FHWA or FAA approval, use the procedures of this section with
respect to procurements of vehicles or specialized equipment, If you choose to do so, then the manufacturers of this equipment
must meet the same requirements (including goal approval by FHWA or FAA) as transit vehicle manufacturers must meet in
FTA-assisted procurements.

(f) As a recipient you may, with FTA approval, establish project-specific goals for DBE participation in the procurement of
transit vehicles in lieu of complying through the procedures of this section.

[79 FR 59594, Oct. 2, 2014]
4, Back to Top
§26.51 What means do recipients use to meet overall goals?

(a) You must meet the maximum feasible portion of your overall goal by using race-neutral means of facilitating race-
neutral DBE participation. Race-neutral DBE particlpation includes any time a DBE wins a prime contract through customary
competitive procurement procedures or is awarded a subcontract on a prime contract that does not carry a DBE contract goal.

(b) Race-neutral means include, but are not limited to, the following:

(1) Arranging solicitations, times for the presentation of bids, quantities, specifications, and delivery schedules in ways that
facllitate participation by DBEs and other small businesses and by making contracts more accessible to small businesses, by
means such as those provided under §26.39 of this part.

(2) Providing assistance in overcoming limitations such as inability to obtain bonding or financing (e.g., by such means as
simplifying the bonding process, reducing bonding requirements, eliminating the impact of surety costs from bids, and providing
services to help DBESs, and other small businesses, obtain bonding and financing);

(3) Providing technical assistance and other services;

(4) Carrying out information and communications programs on contracting procedures and specific contract opportunities
(e.g., ensuring the inclusion of DBEs, and other small businesses, on recipient malling lists for bidders; ensuring the
dissemination to bidders on prime contracts of lists of potential subcontractors; provision of information in languages other than
English, where appropriate);

(5) Implementing a supportive services program to develop and improve immediate and long-term business management,
record keeping, and financial and accounting capability for DBEs and other small businesses;

(6) Providing services to help DBEs, and other small businesses, improve long-term development, increase opportunities to
participate in a variety of kinds of work, handle increasingly significant projects, and achieve eventual self-sufficlency;

(7) Establishing a program to assist new, start-up firms, particularly in fields in which DBE participation has historically been
fow;

(8) Ensuring distribution of your DBE directory, through print and electronic means, to the widest feasible universe of
potential prime contractors; and
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(9) Assisting DBEs, and other small businesses, to develop their capability to utilize emerging technology and conduct
business through electronic media.

(c) Each time you submit your overall goal for review by the concerned operating administration, you must also submit your
projection of the portion of the goal that you expect to meet through race-neutral means and your basis for that projection. This
projection is subject to approval by the concerned operating administration, in conjunction with Its review of your overall goal.

(d) You must establish contract goals to mest any portion of your overall goal you do not project being able to meet using
race-neutral means.

(e) The following provisions apply to the use of contract goals:
(1) You may use contract goals only on those DOT-assisted contracts that have subcontracting possibilities.

(2) You are not required to set a contract goal on every DOT-assisted contract. You are not required to set each contract
goal at the same percentage level as the overall goal. The goalfor a specific contract may be higher or lower than that
percentage level of the overall goal, depending on such factors as the type of work invoived, the location of the work, and the
availability of DBEs for the work of the particular contract. However, over the period covered by your overall goal, you must set
contract goals so that they will cumulatively result in meeting any portion of your overall goal you do not project being able to
meet through the use of race-neutral means.

(3) Operating administration approval of each contract goal is not necessarily required. However, operating administrations
may review and approve or disapprove any contract goal you establish.

(4) Your contract goals must provide for participation by all certified DBEs and must not be subdivided into group-specific
goals.

(f) To ensure that your DBE program continues to be natrowly failored to overcome the effects of discrimination, you must
adjust your use of contract goals as follows:

(1) If your approved projection under paragraph (c) of this section estimates that you can meet your entire overall goal for a
given year through race-neutral means, you must implement your program without setting contract goals during that year,
unless it becomes necessary In order meet your overali goal.

Example fo paragraph (f)(1): Your overall goal for Year 1 Is 12 percent. You estimate that you can obtain 12 percent or more DBE participation
through the use of race-neutral measures, without any use of contract goals. In this case, you do not set any contract goals for the contracts that will be
performed in Year 1. However, if part way through Year 1, your DBE awards or comimitments are not at a leve! that would pemmit you to achieve your
overall goal for Year 1, you could begin setting race-conscious DBE contract goals during the remalnder of the year as part of your obligation to
Implement your program In good faith.

(2) If, during the course of any year in which you are using contract goals, you determine that you will exceed your overall
goal, you must reduce or eliminate the use of contract goals to the extent necessary to ensure that the use of contract goals
does not result in exceeding the overall goal. If you determine that you will fall short of your overall goal, then you must make
appropriate modifications in your use of race-neutral and/or race-conscious measures to allow you to meet the overall goal.

Example to paragraph (f)(2): In Year i, your overall goal is 12 percent. You have estimated that you can obtain 5 percent DBE participation
through use of race-neutral measures. You therefore plan to obtaln the remaining 7 percent participation through use of DBE goals. By September, you
have already obtained 11 percent DBE participation for the year. Far contracts let during the remainder of the year, you use contract goals only 1o the
extent necessary {o obtain an additional one percent DBE participation. However, if you determine In September that your participation for the year is
likely to be only 8 percent total, then you would increase your use of race-neutral and/or race-conscious means during the remainder of the year in
order to achleve your overall goal,

(3) If the DBE participation you have obtained by race-neutral means alone meets or exceeds your overall goals for iwo
consecutive years, you are not required to make a projection of the amount of your goal you can meet using such means in the
next year. You do not set contract goals on any contracts in the next year. You continue using only race-neutral means to meet
your overall goals unless and until you do not meet your overall goal for a year.

Example to paragraph (f(3): Your overall goal for Years | and Year Il Is 10 percent. The DBE participation you obtain through race-neutral
measures alone Is 10 percent or more in each year. (For this purpose, It does not matter whether you obtained additionat DBE particlpation through
using contract goals In these years.) [n Year |l and following years, you do not need to make a projection under paragraph (c) of this section of the
portion of your overall goal you expect to meet using race-neutral means. You simply use race-neutral means fo achieve your overall goals. However, if
in Year V1 your DBE participation falls short of your overall goal, then you must make a paragraph (¢) projection for Year VIl and, if necessary, resume
use of contract goals in that year.

(4) If you obtain DBE participation that exceeds your overall goal in two consecutive years through the use of contract
goals (i.e., not through the use of race-neutral means alone), you must reduce your use of contract goals proportionately in the
following year.

Example to paragraph (f){4): In Years | and II, your overall goal is 12 percent, and you obtaln 14 and 16 percent DBE participation, respectively.
You have exceeded your goals over the two-year period by an average of 26 percent. In Year Ill, your overalt goal is agaln 12 percent, and your
paragraph () projection estimates that you will obtain 4 percent DBE participation through race-neutral means and 8 percent through contract goals.
You then reduce the contract goal projection by 25 percent (1.e., from 8 to 6 percent) and set contract goals accordingly during the year. if in Year l
you obtain 11 percent participation, you do not use this contract goal adjustment mechanism for Year IV, because there have not been two consecutive
years of exceeding overall goals.

(9} In any year in which you project meeting part of your goal through race-neutral means and the remainder through
contract goals, you must maintain data separately on DBE achievements in those contracts with and without contract goals,
respectively. You must report this data to the concerned operating administration as provided in §26.11.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011; 79 FR 59595, Oct. 2, 2014]
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4. Back to Top
§26.53 What are the good faith efforts procedures recipients follow in situations where there are contract goals?

(a) When you have established a DBE contract goal, you must award the contract only to a bidder/offeror who makes good
faith efforts to meet it. You must determine that a bidder/offeror has made good faith efforts if the bidderfofferor does either of
the following things:

(1) Documents that it has obtained enough DBE participation to meet the goal; or

(2) Documents that it made adequate good faith efforts to meet the goal, even though it did not succeed in obtaining
enough DBE participation to do so. If the bidder/offeror does document adequate good faith efforts, you must not deny award of
the contract on the basis that the bidderfofferor failed to meet the goal. See Appendix A of this part for guidance In determining
the adequacy of a bidder/offeror's good faith efforts.

(b) In your sclicitations for DOT-assisted contracts for which a contract goal has been established, you must require the
following:

(1) Award of the contract will be conditioned on meeting the requirements of this section;

(2) All bidders or offerors will be required to submit the following information to the recipient, at the time provided in
paragraph (b)(3) of this section:

(i) The names and addresses of DBE firms that will participate in the contract;

(ii} A description of the work that each DBE will perform, To count toward meeting a goal, each DBE firm must be certified
in a NAICS code applicable to the kind of work the firm would perform on the contract;

(lii) The dollar amount of the participation of each DBE firm participating;

(iv) Written documentation of the bidder/offeror's commitment to use a DBE subcontractor whose participation it submits to
meet a contract goal; and .

(v) Written confirmation from each listed DBE firm that it is participating in the contract in the kind and amount of work
provided in the prime contractor's commitment.

(vi) If the contract goal is not met, evidence of good faith efforts (see Appendix A of this part). The documentation of good
faith efforts must include copiss of each DBE and non-DBE subcontractor quote submitted to the bidder when a non-DBE
subcontractor was selected over a DBE for work on the contract; and

(3)(1) At your discretion, the bidder/offeror must present the Information required by paragraph (b)(2) of this section—

(A) Under sealed bid procedures, as a matter of responsiveness, or with Initial proposals, under contract negotiation
procedures; or

(B) No later than 7 days after bid opening as a matter of responsibility. The 7 days shall be reduced to 5 days beginning
January 1, 2017.

(if) Provided that, in a negotiated procurement, including a design-build procurement, the bidder/offeror may make a
contractually binding commitment to meet the goal at the time of bid submission or the presentation of initial proposals but
provide the information required by paragraph {b)(2} of this section before the final selection for the contract is made by the
recipient.

* (c) You must make sure all information is complete and accurate and adequately documents the bidder/offeror's good faith
efforts before committing yourself to the performance of the contract by the bidder/offeror.

(d) If you determine that the apparent successful bidder/offeror has failed to meet the requirements of paragraph (a) of this
section, you must, before awarding the contract, provide the bidder/offeror an opportunity for administrative reconsideration.

(1) As part of this reconsideration, the bidder/offeror must have the opportunity to provide written documentation or
argument concerning the issue of whether it met the goal or made adequate good faith efforts to do so.

{2) Your declsion on reconsideration must be made by an official who did not take partin the original determination that the
bidder/offeror failed to meet the goal or make adequate good faith efforts to do so.

{8) The bidder/offeror must have the opportunity to meet in person with your reconsideration officlal to discuss the issue of
whether it met the goal or made adequate good faith efforts to do so.

(4) You must send the bidder/offeror a written decision on reconsideration, explaining the basis for finding that the bidder
did or did not meet the goal or make adequate good faith efforts to do so.

(5) The result of the reconsideration process is not administratively appealable to the Department of Transportation.
(e) In a “design-build” or “turnkey” coritracting situation, in which the recipient lets a master contract to a contractor, who in
turn lets subsequent subcontracts for the work of the project, a recipient may establish a goal for the project. The master

contractor then establishes contract goals, as appropriate, for the subcontracts It lets. Reclpients must maintain oversight of the
master contractor's activities to ensure that they are conducted consistent with the requirements of this part.
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(F{1)(i) You must require that a prime contractor not terminate a DBE subcontractor listed in response to paragraph (b)(2)
of this section (or an approved substitute DBE firm) without your prior written consent. This includes, but is not limited to,
instances in which a prime contractor seeks to perform work originally designated for a DBE subcontractor with its own forces
or those of an affiliate, a non-DBE firm, or with another DBE firm.

(i) You must include In each prime contract a provision stating:

(A} That the contractor shall utilize the specific DBEs listed to perform the work and supply the materials for which each is
listed unless the contractor obtains your written consent as provided in this paragraph (f); and )

(B) That, unless your consent is provided under this paragraph (f), the contractor shall not be entitled to any payment for
work or material unless it is performed or supplied by the listed DBE.

(2) You may provide such written consent only if you agree, for reasons stated in your concurrence document, that the
prime contractor has good cause to terminate the DBE firm.

(3) For purposes of this paragraph, good cause includes the following circumstances:
(i) The listed DBE subcontractor fails or refuses to execute a written contract;

(i) The listed DBE subcontractor fails or refuses to perform the work of its subcontract in a way consistent with normal
industry standards. Provided, however, that good cause does not exist if the failure or refusal of the DBE subcontractor to
perform its work on the subcontract results from the bad faith or discriminatory action of the prime contracor;

(iii) The listed DBE subcontractor fails or refuses to meet the prime contractor's reasonable, nondiscriminatory bond
requirements.

(iv) The ilsted .DBE subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness;

(v) The listed DBE subcontractor is ineligible to work on public works projects because of suspension and debarment
proceedings pursuant 2 CFR Parts 180, 215 and 1,200 or applicable state law;

(vii) You have determined that the listed DBE subcontractor is not a responsible contractor;
(vi) The listed DBE subcontractor voluntarlly withdraws from the project and provides to you written notice of its withdrawal;
(vii) The listed DBE is ineligible to receive DBE credit for the type of work required;

(viii) A DBE owner dies or becomes disabled with the result that the listed DBE contractor is unable to complete its work on
the contract;

(ix) Other documented good cause that you determine compels the termination of the DBE subcontractor. Provided, that
good cause does not exist if the prime contractor seeks to terminate a DBE it relied upon to obtain the contract so that the
prime contractor can self-perform the work for which the DBE contractor was engaged or so that the prime contractor can
substitute another DBE or non-DBE contractor after contract award.

{4) Before transmitting to you Its request to terminate and/or substitute a DBE subcontractor, the prime contractor must give
notice in writing to the DBE subcontractor, with & copy to you, of its intent to request to terminate and/or substitute, and the
reason for the request,

(5) The prime contractor must give the DBE five days to respond to the prime contractor's notice and advise you and the
coniractor of the reasons, if any, why it objects to the proposed termination of its subcontract and why you should not approve
the prime contractor's action. If required in a particular case as a matter of public necessity {e.g., safety), you may provide a
response period shorter than five days.

{6) In addition to post-award terminations, the provisions of this section apply to preaward deletlons of or substitutions for
DBE firms put forward by offerors In negotiated procurements.

(9) When a DBE subcontractor is terminated as provided in paragraph {f) of this section, or fails to complete its work on the
contract for any reason, you must require the prime contractor to make good faith efforts to find another DBE subcontractor to
substitute for the original DBE. These good faith efforts shall be directed at finding another DBE to perform at least the same
amount of work under the contract as the DBE that was terminated, to the extent needed to meet the contract goal you
established for the procurement. The good faith efforts shall be documented by the contractor. If the recipient requests
documentation under this provision, the contractor shall submit the documentation within 7 days, which may be extended for an
additional 7 days if necessary at the request of the contractor, and the recipient shall provide a written determination to the
contractor stating whether or not good faith efforis have been demonstrated.

(h) You must include in each prime contract the contract clause required by §26.13(b) stating that failure by the contractor
to carry out the requirements of this part is a material breach of the contract and may result in the termination of the contract or
such other remedies set forth in that section you deem appropriate if the prime contractor fails to comply with the requirements
of this section.

(i) You must apply the requirements of this section to DBE bidders/offerors for prime contracts. In determining whether a
DBE bidder/offeror for a prime contract has met a contract goal, you count the work the DBE has committed to performing with
its own forces as well as the work that it has committed to be performed by DBE subcontractors and DBE suppliers.

(i) You must require the contractor awarded the contract to make available upon request a copy of all DBE subcontracts.
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The subcontractor shall ensure that all subcontracts or an agresment with DBES to supply labor or materials require that the
subcontract and all lower tler subcontractors be performed in accordance with this part's provisions.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011; 79 FR 59595, Oct. 2, 2014]
4 Back to Top

§26.55 How is DBE participation counted toward goals?

(a) When a DBE participates in a contract, you count only the value of the work actually performed by the DBE toward DBE
goals.

(1) Count the entire amount of that portion of a construction contract (or other contract not covered by paragraph (a)(2) of
this section) that is performed by the DBE's own forces. Include the cost of supplies and materials obtained by the DBE for the
work of the contract, including supplies purchased or equipment leased by the DBE (except supplies and equipment the DBE
subcontractor purchases or leases from the prime contractor or its affiliate).

(2) Count the entire amount of fees or commissions charged by a DBE firm for providing a bona fide service, such as
professional, technical, consultant, or managerial services, or for providing bonds or insurance specifically required for the
pen‘ormance of a DOT-assisted contract, toward DBE goals, provided you determine the fee to be reasonable and not
excessive as compared with fees customarily allowed for similar services.

(3) When a DBE subcontracts part of the work of its contract to another firm, the value of the subcontracted work may be
counted toward DBE goals only if the DBE's subcontractor is itself a DBE. Work that a DBE subcontracts to a non-DBE firm
does not count toward DBE goals.

(b) When a DBE performs as a participant in a joint venture, count a portion of the total dollar value of the contract equal to
the distinct, clearly defined portlon of the work of the contract that the DBE performs with its own forces toward DBE goals.

(c) Count expenditures to a DBE contractor toward DBE goals only if the DBE is performing a commercially useful function
on that contract.

(1) A DBE performs a commercially useful function when it is responsible for execution of the work of the contract and is
carrying out its responsibilities by actually performing, managing, and supervising the work involved. To perform a commercially
useful function, the DBE must also be responsible, with respect to materials and supplies used on the contract, for negotiating
price, determining quality and quantity, ordering the material, and installing (where applicable) and paying for the material itself.
To determine whether a DBE is performing a commercially useful function, you must evaluate the amount of work
subcontracted, industry practices, whether the amount the firm is to be paid under the contract is commensurate with the work it
is actually performing and the DBE credit claimed for its performance of the work, and other relevant factors.

(2) A DBE does not perform a commercially useful function if its role Is limited to that of an extra participant in a transaction,
contract, or project through which funds are passed in order to obtain the appearance of DBE participation. In determining
whether a DBE is such an extra participant, you must examine similar transactions, particularly those in which DBEs do not
participate.

(3) If a DBE does not perform or exercise responsibility for at least 30 percent of the total cost of its contract with its own
waork force, or the DBE subcontracts a greater portion of the work of a contract than would be expected on the basis of normal
industry practice for the type of work involved, you must presume that it is not performing a commercially useful function.

(4) When a DBE is presumed not to be performing a commercially useful function as provided in paragraph (c)(3) of this
section, the DBE may present evidence to rebut this presumption. You may determine that the firm is performing a commercially
useful function given the type of work involved and normal industry practices.

(6) Your decisions on commercially useful function malters are subject to review by the concerned operating administration,
but are not administratively appealable to DOT.

(d) Use the following factors in determining whether a DBE trucking company is performing a commercially useful function:

(1) The DBE must be responsible for the management and supervision of the entire trucking operation for which it is
responsible on a particular contract, and there cannot be a contrived arrangement for the purpose of meeting DBE goals.

(2) The DBE must itself own and operate at teast one fully licensed, insured, and operational truck used on the contract.

(3) The DBE receives credit for the total value of the transportatlon services it provides on the contract using trucks it owns,
insures, and operates using drivers it employs.

(4) The DBE may lease trucks from another DBE firm, including an owner-operator who is certified as a DBE. The DBE
who leases trucks from another DBE receives credit for the total vaiue of the transportation services the lessee DBE provides
on the contract.

(5) The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The DBE that leases frucks
equipped with drivers from a non-DBE is entitled to credit for the total value of transportation services provided by non-DBE
leased trucks equipped with drivers not to exceed the value of transportation services on the contract provided by DBE-owned
trucks or leased trucks with DBE employee drivers. Additional participation by non-DBE owned trucks equipped with drivers
receives credit only for the fee or commission it receives as a result of the lease arrangement. If a recipient chooses this
approach, it must obtain written consent from the appropriate DOT operating administration.
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Example to paragraph (d)(5): DBE Firm X uses two of its own trucks on a contract. It leases two trucks from DBE Firm Y and six trucks equipped
with drivers from non-DBE Firm Z. DBE credit would be awarded for the total value of fransportation services provided by Firm X and Firm Y, and may
also be awarded for the fotal value of transportation services provided by four of the six trucks provided by Firm Z. In all, full credit would be allowed for
the particlpation of elght frucks, D8E credit could be awarded only for the fees or commissions pertalning to the remaining trucks Firm X receives as a
result of the lease with Firm Z. :

(6) The DBE may lease trucks without drivers from a non-DBE truck leasing company. If the DBE leases trucks from a non-
DBE truck leasing company and uses its own employees as drivers, it is entitled to credit for the total value of these hauling
services. -

Example to paragraph (d)(6}: DBE Firm X uses two of its own trucks on a contract. It leases two additional trucks from non-DBE Firm Z. Firm X
uses Its own employees to drive the trucks leased from Firm Z. DBE creditwould be awarded for the total value of the transportation services provided
by all four trucks.

{7) For purposes of this paragraph (d), a lease must indicate that the DBE has exclusive use of and control over the truck. i
This does not preclude the leased truck from working for others during the term of the lease with the consent of the DBE, so !
long as the lease gives the DBE absolute pricrity for use of the leased truck. Leased truoks must display the name and
identification number of the DBE.

{e) Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the following:

{1)(i) If the materials or supplies are obtalned from a DBE manufacturer, count 100 percent of the cost of the materials or
supplies toward DBE goals. i .

{ii) For purposes of this paragraph (e)(1), a manufacturer is a firm that operates or maintains a factory or establishment that
preduces, on the premises, the materials, supplies, articles, or equipment required under the contract and of the general
character described by the specifications.

{2)(i) If the materials or supplies are purchased from a DBE regular dealer, count 60 percent of the cost of the materials or
supplies toward DBE goals,

{ii) For purposes of this section, a regular dealer is a firm that owns, operates, or maintains a store, warehouse, or other
establishment in which the materials, supplies, articles or equipment of the general character described by the specifications
and required under the contract are bought, kept in stock, and regularly sold or leased to the public in the usual course of
business.

(A) To be a regular dealer, the firm must be an established, regular business that engages, as its principal business and
under its own name, in the purchase and sale or lease of the products in question.

(B) A person may be a regular dealer in such bulk items as petroleurn products, stesl, cement, gravel, stone, or asphalt
without owning, operating, or maintaining a place of business as provided in this paragraph (e)(2)(ii} if the person both owns
and operates distribution equipment for the products. Any supplementing of regular dealers' own distribution equipment shall be
by a long-term lease agreement and not on an ad hoc or contract-by-contract basis.

: (C) Packagers, brokers, manufacturers' representatives, or other persons who arrange or expedite fransactions are not
regular dealers within the meaning of this paragraph (e)(2).

(3) With respect to materials or supplies purchased from a DBE which Is neither a manufacturer nor a regular dealer, count
the entire amount of fees or commissions charged for assistance in the procurement of the matsrials and supplies, or fees or
fransportation charges for the delivery of materials or supplies required on a job site, toward DBE goals, provided you
determine the fees to be reascnable and not excessive as compared with fees customarily alfowed for similar services. Do not
count any portion of the cost of the materials and supplies themselves toward DBE goals, howsver.

(4) You must determine the amount of credit awarded to a firm for the provisions of materials and supplies {(e.g., whether a
firm Is acting as a regular dealer or a transaction expediter) on a contract-by-contract basis.

(f) If a firm is not currently certified as a DBE in accordance with the standards of subpart D of this part at the time of the
execution of the contract, do not count the firm’s participation toward any DBE goals, except as provided for in §26.87(i)).

(9) Do not count the dollar value of work performed under a contract with a firm after it has ceased to be certified toward
your overall goal.

(h) De not count the participation of a DBE subcontractor toward a contractor's final compliance with its DBE obligations on
a contract until the amount being counted has actually been paid to the DBE.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 16, 2000; 68 FR 35554, June 16, 2003; 79 FR 59595, Oct, 2, 201 4]
. Back to Top
Subpart D—Certification Standards
% Back to Top
§26.61 How are burdens of proof allocated in the certification process?
{a)In dgtermining whether to certify a firm as eligible to participate as a DBE, you must apply the standards of this éubpart.

{b) The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets
the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and
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control.

(c) You must rebuttably presume that members of the designated groups identified in §26.67(a) are socially and
economically disadvantaged. This means they do not have the burden of proving to you that they are socially and economically
disadvantaged. In order to obtain the benefit of the rebuttable presumption, individuals must submit a signed, notarized
statement that they are a member of one of the groups In §26.67(a). Applicants do have the obligation to provide you
information concerning their economic disadvantage (see §26.67).

(d) Individuals who are not presumed to be socially and economically disadvantaged, and individuals concerning whom the
presumption of disadvantage has been rebutted, have the burden of proving to you, by a preponderance of the evidence, that
they are socially and economically disadvantaged. (See Appendix E of this part.)

{e) You must make determinations concerning whether individuals and firms have met their burden of demonstrating group
membership, ownership, control, and social and economic disadvantage (where disadvantage must be demonstrated on an
individual basis) by considering all the facts in the record, viewed as a whole.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003]
4 Back to Top

§26.63 What rules govern group membership determinations?

(a)(1) If, after reviewing the signed notarized statement of membership in a presumptively disadvantaged group (see
§26.61(c)), you have a well founded reason to question the individual's claim of membership in that group, you must require the
individual to present additional evidence that he or she Is a member of the group.

(2) You must provide the Individua! a written explanation of your reasons for questioning his or her group membership and
a written request for additional evidence as outlined in paragraph (b) of this section.

(3) In implementing this section, you must take special care to ensure that you do not impose a disproportionate burden on
members of any particular designated group. Imposing a disproportionate burden on members of a particular group could
violate §26.7(b} and/or Title VI of the Civil Rights Act of 1964 and 48 CFR part 21.

(b) In making such a determination, you must consider whether the person has held himself out to be a member of the
group over a long period of time prior to application for certification and whether the person is regarded as a member of the
group by the relevant community. You may require the applicant to produce appropriate documentation of group membership.

(1) If you determine that an individual claiming to be a member of a group presumed fo be disadvantaged is not a member
of a designated disadvantaged group, the individual must demonstrate social and economic disadvantage on an individual
basis.

(2) Your decisions conceming membership In a designated group are subject fo the certification appeals procedure of
§26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35654, June 16, 2003]
4 Back to Top
§26.65 What rules govern business size determinations?

(a) To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined by Small Business
Administration (SBA) standards. As a recipient, you must apply current SBA business size standard(s) found in 13 CFR part
121 appropriate to the type(s) of work the firm seeks to perform in DOT-assisted contracts, including the primary industry
classification of the applicant.

(b) Even if it meets the requirements of paragraph (a) of this section, a firm is not an eligible DBE in any Federal fiscal year
if the firm (including its affiliates) has had average annual gross receipts, as defined by SBA regulations (see 13 CFR 121.402),
over the firm's previous three fiscal years, in excess of $23.98 million.

(c) The Department adjusts the number in paragraph (b) of this section annually using the Department of Commerce price
. deflators for purchases by State and locat governments as the basis for this adjustment.

[74 FR 15224, Apr. 3, 2009, as amended at 79 FR 59596, Oct. 2, 2014)
4. Back to Top
§26.67 What rules determine social and economic disadvantage?

(a) Presumption of disadvantage. (1) You must rebuttably presume that citizens of the United States (or lawfully admitted
permanent residents) who are women, Black Americans, Hispanic Americans, Native Americans, Asian-Pacific Americans,
Subcontinent Asian Americans, or other minorities found to be disadvantaged by the SBA, are socially and economically
disadvantaged individuals. You must require applicants to submit a signed, notarized certification that each presumptively
disadvantaged owner is, in fact, socially and economically disadvantaged.

{2)(i) You must require each individua! owner of a firm applying to participate as a DBE, whose ownership and contro! are
relied upon for DBE certification, to certify that he or she has a personal net worth that does not exceed $1.32 million.

(if) You must require each Individual who makes this certification to support it with a signed, notarized statement of personal
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net worth, with appropriate supporting documentation. To meet this requirement, you must use the DOT personal net worth form

provided In appendix G to this part without change or revision. Where necessary to accurately determine an individual's

personal net worth, you may, on a case-by-case basls, require additional financial information from the owner of an applicant i
firm (e.g., Information conceming the assets of the owner's spouse, where needed to clarify whether assets have been !
transferred to the spouse or when the owner’s spouse is involved in the operation of the company). Requests for additional

Information shall not be unduly burdensome or intrusive.

(iii) In determining an individual's net worth, you must observe the following requirements:
(A) Exclude an individual's ownership interest in the applicant firm;

(B) Exclude the individual's equity in his or her primary residence (except any portion of such equity that is attributable to
excessive withdrawals from the applicant firm). The equity is the market value of the residence less any mortgages and home
equity loan balances. Reclpients must ensure that home equity loan balances are included in the equity calculation and not as a
separate liability on the Individual's personal net worth form. Excluslons for net worth purposes are not exclusions for asset
valuation or access to capital and credit purposes.

(C) Do not use a contingent liability to reduce an individual’s net worth.

(D) With respect to assets held in vested pension plans, Individual Retirement Accounts, 401(k) accounts, or other
retirement savings or investment programs in which the assets cannot be distributed to the individual at the present time without
significant adverse tax or interest consequences, include only the present value of such assets, less the tax and interest
penalties that would -accrue if the asset were distributed at the present time,

(iv) Notwithstanding any provision of Federal or State law, you must not release an individual's personal net worth
statement nor any documents pertaining to it to any third party without the written consent of the submitter. Provided, that you
must transmit this information to DOT in any certification appeal proceeding under §26.89 of this part or to any other State to
which the individual's firm has applied for certification under §26.85 of this part.

{b) Rebuttal of presumption of disadvantage. (1) An Individual's presumption of economic disadvantage may be rebutted In
two ways.

{i) If the statement of personal net worth and supporting documentation that an individual submits under paragraph (a)(2) of
this section shows that the Individual's personal net worth exceeds $1.32 million, the individual’s presumption of economic
disadvantage is rebutted. You are not required to have a proceeding under paragraph (b)(2) of this section in order to rebut the
presumption of economic disadvantage in this case. ’

Example to paragraph (b)(1)(i): An individual with very high assets and significant llabfiities may, in accounting terms, have a PNW of less than
$1.32 mlllon, However, the person's assets collectively (e.g., high income level, a very expensive house, a yacht, extensive real or personal property
holdings) may lead a reasonable person to conclude that he or she is not economically disadvantaged. The reciplent may rebut the individual's
presumption of economic disadvantage under these clrcumstances, as provided in this section, even though the Individual's PNW is less than $1.32
million.

{ii)(A) If the statement of personal net worth and supporting documentation that an individual submits under paragraph
(a)(2) of this section demonstrates that the individual is able to accumulate substantial wealth, the individual's presumption of
economic disadvantage is rebutted. In making this determination, as a certifying agency, you may consider factors that include,
but are not limited to, the following:

(1) Whether the average adjusted gross income of the owner over the most recent three year period exceeds $350,000;
(2) Whether the income was unusual and not likely to occur in the future;
{3) Whether the earnings were offset by losses;

(4) Whether the income was reinvested in the firm or used to pay taxes arising in the normal course of operations by the
firm;

{5) Other evidence that income is not indicative of lack of economic disadvantage; and
(6) Whether the total fair market value of the owner's assets exceed $6 million.

{B) You must have a proceeding under paragraph (b)(2) of this section in order to rebut the presumption of economic
disadvantage in this case.

{2} If you have a reasonable basis to believe that an individual who is a member of one of the designated groups is not, in
fact, socially and/or economically disadvantaged you may, at any time, start a proceeding to determine whether the presumption
should be regarded as rebutted with respect to that individual. Your proceeding must follow the procedures of §26.87.

{3) In such a proceeding, you have the burden of demonstrating, by a preponderance of the evidence, that the individual is
not socially and economically disadvantaged. You may require the individual to praduce information relevant to the
determination of his or her disadvantage. :

(4) When an individual's presumption of social and/or economic disadvantage has been rebutted, his or her ownership and
control of the firm in question cannot be used for purposes of DBE eligibility under this subpart unless and untif he or she makes
an individual showing of social and/or economic disadvantage. If the basis for rebutting the presumption is a determination that
the individual's personal net worth exceeds $1.32 million, the individual is no longer eligible for participation in the program and
cannot regain eligibility by making an individual showing of disadvantage, so long as his or her PNW remains above that
amount.
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(c) Transfers within two years. (1) Except as set forth in paragraph (c)(2) of this section, recipients must attribute to an
individual claiming disadvantaged status any assets which that individual has transferred to an immediate family member, to a
trust a beneficiary of which is an immediate family member, or to the applicant firm for less than fair market value, within two
years prior to a concern’s application for participation in the DBE program or within two years of recipient's review of the firm's
annual affidavit, unless the individuat claiming disadvantaged status can demonstrate that the transfer is to or on behalf of an
immediate family member for that individual's education, medical expenses, or some other form of essential support.

{2) Reclpients must not attribute to an indlvidual claiming disadvantaged status any assets transferred by that individual to
an immediate family member that are consistent with the customary recognition of special occasions, such as birthdays,
graduations, anniversaries, and retirements.

(d) Individual determinations of social and economic disadvantage. Flirms owned and controlled by individuals who are not
presumed to be socially and economically disadvantaged (including individuals whose presumed disadvantage has been
rebutted) may apply for DBE certification. You must make a case-by-case determination of whether each individual whose
ownership and control are relied upon for DBE certification is socially and economically disadvantaged. In such a proceeding,
the applicant firm has the burden of demonstrating to you, by a preponderance of the evidence, that the individuals who own
and control it are soclally and economlcally disadvantaged. An individual whose personal net worth exceeds $1.32 million shall
not be deemed to be economically disadvantaged. In making these determinations, use the guidance found in Appendix E of
this part. You must require that applicants provide sufficient information to permit determinations under the guidance of
appendix E of this part.

[79 FR 59596, Oct. 2, 2014]
4. Back to Top
§26.69 What rules govern determinations of ownership?

(a) In determining whether the socially and economically disadvantaged participants in a firm own the firm, you must
conslder all the facts in the record viewed as a whole, including the origin of all assets and how and when they were used in
obtaining the firm. All transactions for the establishment and ownership (or transfer of ownership) must be in the normal course
of business, reflecting commercial and arms-length practices.

(b) To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically disadvantaged
individuals.

(1) In the case of a corporation, such individuals must own at least 51 percent of the each class of voting stock outstanding
and 51 percent of the aggregate of all stock outstanding.

(2) In the case of a partnership, 51 percent of each class of partnership interest must be owned by socially and
economically disadvantaged individuals. Such ownership must be reflected in the firm's partnership agreement.

(3) In the case of a limited liability company, at least 51 percent of each class of member interest must be owned by socially
and economically disadvantaged individuals.

(c)(1) The firm's ownership by socially and economically disadvantaged Individuals, including their contribution of capital or
expertise to acquire their ownership interests, must be real, substantial, and continuing, going beyond pro forma ownership of
the firm as reflected in ownership documents. Proof of contribution of capital should be submitted at the time of the application.
When the contribution of capital is through a loan, there must be documentation of the value of assets used as collateral for the
loan.

(2) Insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who
is not a disadvantaged individual, mere participation in a firm's activities as an employee, or capitalization not commensurate
with the value for the firm.

(3) The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and be entitled to
the profits and loss commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of
arrangements. Any terms or practices that give a non-disadvantaged individual or firm a priority or superior right to a firm's
profits, compared to the disadvantaged owner(s), are grounds for denial.

{4) Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business
do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.

Examples fo paragraph (c): (i) An Individual pays $100 to acquire a majority interest in a firm worth $1 million. The individual's contribution to
capital would not be viewed as substartial.

() A 51% disadvantaged owner and a non-disadvantaged 49% owner contribute $100 and $10,000, respactively, to acquire a firm grossing $1
million. This may be indicative of a pro forma arrangement that does not meet the requirements of (c)(1).

{lll) The disadvantaged owner of a DBE applicant firm spends $250 to file articles of incorporation and obtains a $100,000 loan, but makes only
nominal or sporadic payments to repay the loan. This type of contribution is not of a continuing nature.

z (d} All securities that constitute ownership of a firm shall be held directly by disadvantaged persons. Except as provided in
this paragraph (d), no securities or assets held in trust, or by any guardian for a minor, are considered as held by disadvantaged
persons in determining the ownership of a firm. However, securities or assets held in trust are regarded as held by a
disadvantaged individual for purposes of determining ownership of the firm, if—

(1) The beneficial owner of securities or assets held in trust is a disadvantaged individual, and the trustee is the same or
another such Individual; or
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(2) The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee, exercises effective control
over the management, policy-making, and daily operational activities of the firm. Assets held in a revocable living trust may be
counted only In the situation where the same disadvantaged individual is the sole grantor, beneficiary, and trustee.

(e) The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their
ownership interests must be real and substantial. Examples of insufficient contributions [nclude a promiss to contribute capital,
an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's
activities as an employee. Debt instruments from financial institutions or other organizations that lend funds in the normal
course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.

(f) The following requirements apply to situations in which expertise is relied upon as part of a disadvantaged owner's
contribution to acquire ownership:

(1) The owner's expertise must be—

(i) In a specialized field;

(il) Of outstanding quality;

(iif) In areas critical to the firm's operations;

(iv) Indispensabile to the firm's potential success;

(v) Specific to the type of work the firm performs; and

(vi) Documented in the records of the firm. These records must clearly show the contribution of expertise and its value to
the firm.

(2) The individual whose expertise is relied upon must have a significant financial investment in the firm.

(9) You must always deem as held by a socially and economically disadvantaged individual, for purposes of determining
ownership, all interests in a business or other assets obtained by the individual—

(1) As the result of a final property settlement or court order in a divorce or legal separation, provided that no term or
condition of the agreement or divorce decree is inconsistent with this section; or

(2) Through inheritance, or otherwise because of the death of the former owner.

(h)(1) You must presume as not being held by a socially and economically disadvantaged individual, for purposes of
determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer
without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is—

(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm;

(ii) Involved in the same or a similar line of business; or

(iii) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking
certification.

(2) To overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must
demonstrate to you, by clear and convincing evidence, that—

(i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE;
and

(il) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the
continuing participation of a non-disadvantaged individual who provided the gift or transfer.

(i} You must apply the following rules in situations in which marital assets form a basis for ownership of a firm:

(1) When marital assets (other than the assets of the business in question}, held jointly or as community property by both
spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm
to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably
renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either
spouse or the firm is domiciled. You do not count a greater portion of joint or community property assets toward ownership than
state law would recognize as belonging to the soclally and economically disadvantaged owner of the applicant firm.

(2) A copy of the document legally transferring and renouncing the other spouse’s rights in the jointly owned or community
assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification.

(j) You may consider the following factors in determining the ownership of a firm. However, you must not regard a
contribution of capital as failing to be real and substantial, or find a firm ineligible, solely because—

(1) A socially and economically disadvantaged individual acquired his or her ownership interest as the result of a gift, or

transfer without adequate consideration, other than the types set forth in paragraph (h) of this section;

{2) There is a provision for the co-signature of a spouse who is not & socially and economically disadvantaged individual on
financing agreements, contracts for the purchase or sale of real or personal propetty, bank signature cards, or other documents;
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or

(3) Ownership of the firm in question or its assets is transferred for adequate consideration from a spouse who is not a
socially and economically disadvantaged individual to a spouse who is such an individual. In this case, you must give
particularly close and careful scrutiny to the ownership and control of a firm to ensure that it is owned and controlled, In
substance as well as in form, by a socially and economically disadvantaged individual.

[64 FR 6126, Feb. 2, 1998, as amended at 79 FR 69597, Cct. 2, 2014]
+ Back to Top
§26.71 What rules govern determinations concerning control?

(2} In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts
in the record, viewed as a whole,

(b) Only an independent business may be certified as a DBE. An independent business is one the viability of which does
not depend on its relationship with another firm or firms.

(1} In determining whether a potential DBE s an independent business, you must scrutinize relationships with non-DBE
firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.

(2) You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of
the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential
DBE firm.

(3) You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary
dealings with a prime contractor compromises the independence of the potential DBE firm.

(4) In considering factors related to the independence of a potential DBE firm, you must consider the consistency of
relationships between the potential DBE and non-DBE firms with normal industry practice.

(c) A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially
and economically disadvantaged owners, There can be no restrictions through corporate charter provisions, by-law provisions,
contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of
stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or
subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and
economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any
business decision of the firm. This paragraph does not preclude a spousal co-signature on documents as provided for In
§26.69()(2).

(d) The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the
management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy
and operations.

(1) A disadvantaged owner must hold the highest officer position in the cémpany (e.g., chief executive officer or president).

(2) In a corporation, disadvantaged owners must control the board of directors.

(3) in a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership
decisions.

{e) Individuals who are not socially and economically disadvantaged or immediate family members may be involved in a
DBE firm as owners, managers, employees, stockholders, officers, and/or directors. Such individuals must not, however
possess or exercise the power to contro! the firm, or be dispropertionately responsible for the operation of the firm.

(f) The socially and economically disadvantaged owners of the firm may delegate various areas of the management,
policymaking, or daily operations of the firm to other participants in the firm, regardiess of whether these particlpants are
socially and economically disadvantaged individuals. Such delegations of authority must be revocable, and the socially and
economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated. The
managerial role of the soclally and economically disadvantaged owners in the firm's overall affairs must be such that the
recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the
firm's operations, management, and policy.

(g) The socially and economically disadvantaged owners must have an overall understanding of, and managerial and
fechnical competence and experience directly related to, the type of business in which the firm is engaged and the firm's
operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every
critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key
employees, The soclally and economically disadvantaged owners must have the ability to intelligently and critically evaluate
information presented by other participants in the firm's activities and to use this information to make independent decisions
concering the firm's daily operations, management, and policymaking. Generally, expertise limited to office management,
administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficlent to demonstrate
control.

(h) If state or local law requires the persons to have a particular license or other credential in order to own and/or control a

certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that
type must possess the required license or credential. If state or local law does not require such a person to have such a license
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or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license
or credential. However, you may take into account the absence of the license or credential as one factor in determining whether
the soclally and economically disadvantaged owners actually control the firm.

(iY(1) You may consider differences in remuneration between the socially and economically disadvantaged owners and
other participants in the firm in determining whether to certify a firm as a DBE. Such consideration shall be in the context of the
duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and
any other explanations for the differences proffered by the firm. You may determine that a firm is controlled by its socially and .
economically disadvantaged owner although that owner’s remuneration is lower than that of some other participants in the firm.

(2) In a case where a non-disadvantaged individual formerly controlled the firm, and a socially and economically
disadvantaged individual now controls it, you may consider a difference between the remuneration of the former and current
controller of the firm as a factor in determining who controls the firm, particularly when the non-disadvantaged individual
remains involved with the firm and continues to receive greater compensation than the disadvantaged individual,

(i) In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside
employment or other business interests that conflict with the management of the firm or prevent the individual from devoting
sufficient time and attention to the affairs of the firm to control Its activities. For example, absentee ownership of a business and
part-time work in a full-time firm are not viewed as constituting control. However, an individual could be viewed as controlling a
part-time business that operates only on evenings and/or weekends, If the individual controls it all the time it is operating.

(k)(1) A socially and economically disadvantaged individual may control a firm even though one or more of the individual's
immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm
as a manager, employee, owner, or in another capacity. Except as otherwise provided in this paragraph, you must make a
judgment about the control the socially and economically disadvantaged owner exercises vis-a-vis other persons involved in the
business as you do In other situations, without regard to whether or not the other persons are immediate family members.

(2) If you cannot determine that the socially and economically disadvantaged owners-—as distinct from the family as a
whole—control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof
concerning control, even though they may participate significantly in the firm's activities.

(1) Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not an immediate
family member), ownership and/ar control were transferred to a socially and economically disadvantaged individual, and the i
nondisadvantaged individual remains involved with the firm in any capacity, there Is a rebuttable presumption of control by the i
non-disadvantaged individual unless the disadvantaged individual now owning the firm demonstrates to you, by clear and |
convincing evidence, that:

(1) The transfer of ownership and/or control to the disadvantaged individual was made for reasons other than obtaining
certification as a DBE; and

(2) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the
continuing participation of a nondisadvantaged individual who formerly owned and/or controlled the firm.

(m) In determining whether a firm is controlled by its socially and economically disadvantaged owners, you may consider
whether the firm owns equipment necessary to perform its work. However, you must not determine that a firm is not controlled
by socially and economically disadvantaged individuals solely because the firm leases, rather than owns, such equipment,
where leasing equipment is a normal industry practice and the lease does not involve a relationship with a prime contractor or

- other party that compromises the independence of the firm.

(n) You must grant certification to a firm only for specific types of work in which the socially and economically
disadvantaged owners have the ability to control the firm. To become ceitified in an additional type of work, the firm need
demonstrate to you only that its socially and economically disadvantaged owners are able to control the firm with respect to that
type of work. You must not require that the firm be recertified or submit a new application for certification, but you must verify
the disadvantaged owner's control of the firm In the additional type of work.

(1) The types of work a firm can perform (whether on initial certification or when a new type of work is added) must be
described in terms of the most specific available NAICS code for that type of work. If you choose, you may also, in addition to
applying the appropriate NAICS code, apply a descriptor from a classification scheme of equivalent detail and specificity. A
correct NAICS code is one that describes, as specifically as possible, the principal goods or services which the firm would
provide to DOT recipients. Multiple NAICS codes may be assigned where appropriate. Program participants must rely on; and
not depart from, the plain meaning of NAICS code descriptions in determining the scope of a firm's certification. If your Directory
does not list types of work for any firm in a manner consistent with this paragraph (a)(1), you must update the Directory entry for
that firm to meet the requirements of this paragraph (a)(1) by August 28, 2011.

(2) Firms and recipients must check carefully to make sure that the NAICS codes cited in a certffication are kept up-to-date
and accurately reflect work which the UCP has determined the firm's owners can control, The firm bears the burden of providing
detailed company information the certifying agency needs to make an appropriate NAICS code designation.

(3) If a firm believes that there is not a NAICS code that fully or clearly describes the type(s) of work in which it is seeking to
be certified as a DBE, the firm may request that the certifying agency, in its certification documentation, supplement the
assigned NAICS code(s) with a clear, specific, and detailed narrative description of the type of work in which the firm is certified.
A vague, general, or confusing description is not sufficient for this purpose, and recipients should not rely on such a description
in determining whether a firm's participation can be counted toward DBE goals.

(4) A certifier is not precluded from changing a certification classification or description if there is a factual basis in the
record. However, certifiers must not make after-the-fact statements about the scope of a certification, not supported by
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evidence in the record of the certification action.

(o) A business operating under a franchise or license agreement may be certified if it meets the standards in this subpart
and the franchiser or licenser is not affiliated with the franchisee or licensee. In determining whether affiliation exists, you should
generally not consider the restraints relating to standardized quality, advertising, accounting format, and other provisions
imposed on the franchisee or licensee by the franchise agresment or license, provided that the franchisee or licensee has the
right to profit from its efforts and bears the risk of loss commensurate with ownership. Alternatively, even though a franchisee or
licensee may not be controlled by virtue of such provisions in the franchise agreement or license, affiliation could arise through
other means, such as common management or excessive restrictions on the sale or transfer of the franchise interest or license,

" (p) In order for a partnership to be controlled by soclally and economically disadvantaged individuals, any non-
disadvantaged partners must not have the power, without the specific written concurrence of the socially and economically
disadvantaged partner(s), to contractually bind the partnership or subject the partnership to contract or tort liability.

(q) The socially and economically disadvantaged individuals controlling a firm may use an employee leasing company. The
use of such a company does not preclude the socially and economically disadvantaged individuals from controlling their firm if
they continue to maintain an employer-employee relationship with the leased employees. This includes being responsible for
hiring, firing, training, assigning, and otherwise controlling the on-the-job activities of the employees, as well as ultimate
responsibility for wage and tax obligations related to the employees.

[64 FR 6126, Feb. 2, 1999, as amended at 76 FR 5099, Jan. 28, 2011; 79 FR 59597, Oct. 2, 2014]
4. Back to Top
§26.73 What are other rules affecting certification?

(a)(1) Consideration of whether a firm performs a commerdially useful function or is a regular dealer pertains solely to
counting toward DBE goals the participation of firms that have already been certified as DBEs. Except as provided in paragraph
(a)(2) of this section, you must not consider commercially useful function issues In any way in making decisions about whether
to certify a firm as a DBE.

(2) You may consider, in making certification decisions, whether a firm has exhibited a pattern of conduct indicating its
involvement in attempts to evade or subvert the intent or requirements of the DBE program.

(b)(1) You must evaluate the eligibility of a firm on the basis of present circumstances. You must not refuse to certify a firm
based solely on historical information indicating a lack of ownership or control of the firm by socially and economically
disadvantaged individuals at some time in the past,.if the firm currently meets the ownership and control standards of this part.

(2) You must not refuse to certify a firm solely on the basls that it is a newly formed firm, has not completed projects or
contracts at the time of its application, has not yet realized profits from its activities, or has not demonstrated a potential for
success. If the firm meets disadvantaged, size, ownership, and control requirements of this Part, the firm is eligible for
certification.

(c) DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests) for
information relevant to the certification process. Failure or refusal to provide such information is a ground for a denial or removal
of certification.

(d) Only firms organized for profit may be eligible DBEs. Not-for-profit organizations, even though controlled by sccially and
economically disadvantaged individuals, are not eligible to be certified as DBEs.

(e) An eligible DBE firm must be owned by individuals who are socially and economically disadvantaged. Except as
provided in this paragraph, a firm that is not owned by such individuals, but instead is owned by another firm—even a DBE
firm—cannot be an eligible DBE.

{1) If socially and economically disadvantaged Individuals own and control a firm through a parent or holding company,
established for tax, capitalization or other purposes consistent with industry practice, and the parent or holding company in turn
owns and controls an operating subsidiary, you may certify the subsidiary if it otherwise meets all requirements of this subpart.
In this situation, the individual owners and controllers of the parent or holding company are deemed to control the subsidiary
through the parent or holding company.

(2) You may certify such a subsidiary only if there is cumulatively 51 percent ownership of the subsidiary by socially and
economically disadvantaged individuals. The following examples illustrate how this cumulative ownership provision works:

Example 1: Socially and economically disadvantaged individuals own 100 parcent of a holding company, which has a wholly-owned subsidiary.
The subsidiary may be certified, if it meets all other requirements.

2: Disad! d i own 100 percent of the holding company, which owns 51 percent of a subsidiary. The subsidiary may be
certified, if all other requirements are met.

Example 3: Disadvantaged Individuals own 80 percent of the holding company, which in turn owns 70 percent of a subsldiary. In this case, the
cumulative ownership of the subsldiary by disadvantaged individuals Is 56 percent (80 percent of the 70 percent). This is more than 51 percent, so you
may certify the subsidiary, if all other requirements are met.

Example 4: Same as Example 2 or 3, but someone other than the soclally and economically disadvantaged owners of the parent or holding
company controls the subsidiary. Even though the subsldiary is owned by disadvantaged individuals, through the holding or parent company, you
cannot certify it because it fails to meet control requirements.

. Disad d individual
Di |

X g own 60 percent of the holding company, which in turn owns 51 percent of a subsidiary. [n this case, the
cumulative ownership of the subsidiary by disadvantaged individuals is about 31 percent. This is less than 51 percent, so you cannot certify the
subsidiary.
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Example 6: The holding ccmpany, in addition to the subsidiary seeking certification, owns several other companies. The comblned gross receipts
of the holding companies and Its subsidiaries are greater than the size standard for the subsidiary seeking ceriification and/or the gross receipts cap of
§26.65(b). Under the rules concerning affiliation, the subsidiary fails to meet the size standard and cannot be certified.

(f) Recognition of a business as a separate entity for tax or corporate purposes is not necessarily sufficient to demonstrate
that a firm is an Independent business, owned and controlled by socially and economically disadvantaged individuals.

{9) You must not require a DBE firm to be prequalified as a condition for certification.

(h) A firm that is owned by an Indian tribe or Native Hawaiian organlzation, rather than by Indians or Native Hawaliians as
individuals, may be eligible for certification. Such a firm must meet the size standards of §26.65. Such a firm must be controiled
by sccially and economically disadvantaged individuals, as provided in §26.71.

(i) The following special rules apply to the certification of firms related to Alaska Native Corporations {ANCs).

(1) Notwithstanding any other provisions of this subpart, a direct or indirect subsidiary corporation, joint venture, or
partnership entity of an ANC is eligible for certification as a DBE if it mests all of the following requirements:

(i) The Settlement Common Stock of the underlying ANC and other stock of the ANC held by holders of the Settlement
Common Stock and by Natives and descendents of Natlves represents a majority of both the total equity of the ANC and the
total voting power of the corporation for purposes of electing directors;

(il) The shares of stock or other units of common ownership interest in the subsidiary, joint venture, or partnership entity
held by the ANC and by holders of its Settlement Common Stock represent a majority of both the total equity of the entity and
the total voting power of the entity for the purpose of electing directors, the general partner, or principal officers; and

(ili) The subsidiary, joint venture, or partnership entity has been certified by the Small Business Administration under the
8(a) or small disadvantaged business program.

{2) As a recipient to whom an ANC-related entity applies for certification, you do not use the DOT uniform application form
(see Appendix F of this part). You must obtain from the firm documentation sufficient to demonstrate that entity meets the
requirements of paragraph (i}(1) of this section. You must also obtain sufficient information about the firm to allow you to
administer your program (e.g., information that would appear in your DBE Directory).

(3) If an ANC-related firm does not meet all the conditions of paragraph (i)(1) of this section, then it must meet the
requirements of paragraph (h) of this section in order to be certified, on the same basis as firms owned by Indian Tribes or
Native Hawaiian Organizations.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, Juna 16, 2003; 76 FR 5099, Jan. 28, 2011; 79 FR 59598, Oct. 2, 2014]
4 Back to Top

Subpart E—Certification Procedures
4 Back to Top

§26.81 What are the requirements for Unified Certification Programs?
(a) You and all other DOT recipients in your state must participate in a Unified Certification Program (UCP).

(1) Within three years of March 4, 1999, you and the other recipients in your state must sign an agreement establishing the
UCP for that state and submit the agreement to the Secretary for approval. The Secretary may, on the basis of extenuating
circumstances shown by the recipients in the state, extend this deadline for no more than one additional year.

(2) The agreement must provide for the establishment of a UCP meeting all the requirements of this section. The
agreement must specify that the UCP will follow all certification procedures and standards of this part, on the same basis as
recipients; that the UCP shall cooperate fully with oversight, review, and monitoring activities of DOT and Its operating
administrations; and that the UCP shall implement DOT directives and guidance concemning certification matters. The
agreement shall also commit recipients to ensuring that the UCP has sufficient resources and expertise to carry out the
requirements of this part, The agreement shall include an implementation schedule ensuring that the UCP is fully operational no
later than 18 months following the approval of the agreement by the Secretary.

(3) Subject to approval by the Secretary, the UCP in each state may take any form acceptable to the recipients in that state.

(4) The Secretary shall review the UCP and approve it, disapprove it, or remand it to the recipients in the state for
revisions. A complete agreement which Is not disapproved or remanded within 180 days of its receipt Is deemed to be
accepted.

(5) If you and the other recipients in your state fail to meet the deadlines set forth in this paragraph (a), you shall have the
opportunity to make an explanation to the Secretary why a deadiine could not be met and why meeting the deadline was
beyond your control. If you fail to make such an explanation, or the explanation does not justify the failure to meet the deadline,
the Secretary shall direct you to complete the required action by a date certain. If you and the other recipients fail to carry out
this direction in a timely-manner, you are collectively in noncompliance with this part.

(b) The UCP shall make all certification decisions on behalf of all DOT recipients in the state with respect to participation in
the DOT DBE Program.

(1) Certification decisions by the UCP shall be binding on all DOT recipients within the state.
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(2) The UCP shall provide “one-stop shopping” to applicants for certification, such that an applicant is required to apply only
once for a DBE certification that will be honored by all recipients in the state.

(3) All obligations of recipients with respect to certification and nondiscrimination must be carried out by UCPs, and
recipients may use only UCPs that comply with the certification and nondiscrimination requirements of this part.

(c) All certifications by UCPs shall be pre-certifications; i.e., certifications that have been made final before the due date for
bids or offers on a contract on which a firm seeks to participate as a DBE.

(d) A UCP s not required to process an application for certification from a firm having its principal place of business outside
the state if the firm is not certified by the UCP in the state in which it maintains its principal place of business. The “home state”
UGP shall share its information and documents concerning the firm with other UCPs that are considering the firm's application.

(e) Subject to DOT approval as provided In this sectlon, the recipients in two or more states may form a regional UCP.
UCPs may also enter into written reciprocity agreements with other UCPs. Such an agreement shall outline the specific
responsibilities of each participant. A UCP may accept the certification of any other UCP or DOT recipient.

{f) Pending the establishment of UCPs meeting the requirements of this section, you may enter into agreements with other
recipients, on a regional or inter-jurisdictional basis, to perform certification functions required by this part. You may also grant
reciprocity to other recipient's certification decisions.

(g) Each UCP shal! maintain a unified DBE directory containing, for all firms certified by the UCP {including those from
other states certified under the provisions of this part), the information required by §26.31. The UCP shall make the directory
available to the public electronically, on the internet, as well as in print. The UCP shall update the electronic version of the
directory by including additions, deletions, and other changes as soon as they are made and shall revise the print version of the
Directory at least once a year.

(h) Except as otherwise specified in this section, all provisions of this subpart and subpart D of this part pertaining to
recipients also apply to UCPs.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5100, Jan, 28, 2011]
£ Back to Top
§26.83 What procedures do recipients follow in making certification decisions?
(a) You must ensure that only firms certified as efiglble DBEs under this sectiori participate as DBEs in your program.

(b) You must determine the eligibllity of firms as DBEs consistent with the standards of subpart D of this part. When a UCP
is formed, the UCP must meet all the requirements of subpart D of this part and this subpart that recipients are required to
meet.

(c)(1) You must take all the following steps in determining whether a DBE firm meets the standards of subpart D of this
part:

(i) Perform an on-site visit to the firm's principal place of business. You must interview the principal officers and review their
résumés and/or work histories. You may interview key personnel of the firm if necessary. You must also perform an on-site visit
to job sites if there are such sites on which the firm is working at the time of the eligibility investigation in your jurisdiction or
local area. You may rely upon the site visit report of any other recipient with respect to a firm applying for certification;

(ii) Analyze documentation related to the legal structure, ownership, and control of the applicant firm. This includes, but is
not limited to, Articles of Incorporation/Organization; corporate by-laws or operating agreements; organizational, annual and
board/member meeting records; stock ledgers and certificates; and State-issued Certificates of Good Standing

(iii) Analyze the bonding and financial capacity of the firm; lease and loan agreements; bank account signature cards;
(iv) Determine the work histofy of the firm, including contracts it has received, work it has completed; and payroll records;

(v) Obtain a statement from the firm of the type of work it prefers to perform as part of the DBE program and its preferred
locations for performing the work, if any.

(vi) Obtain or compile a list of the equipment owned by or available to the firm and the licenses the firm and its key
personnel possess to perform the work it seeks to do as part of the DBE program;

‘(vii) Obtain complete Federal income tax returns (or requests for extensions) filed by the firm, its affiliates, and the socially
and economically disadvantaged owners for the last 3 years. A complete return includes all forms, schedules, and statements
filed with the Internal Revenue Service.

{vill) Require potential DBEs to complete and submit an appropriate application form, except as otherwise provided in
§26.85 of this part.

{2) You must use the applicaiion form provided in Appendix F to this part without change or revision. However, you may
provide in your DBE program, with the written approval of the concerned operating administration, for supplementing the form
by requesting specified additional information not inconsistent with this part.

(3) You must make sure that the applicant attests to the accuracy and truthfulness of the information on the application
form. This shall be done either in the form of an affidavit sworn to by the ‘applicant before a person who is authorized by State
law to administer oaths or in the form of an unsworn declaration executed under penalty of perjury of the laws of the United
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States.

(4) You must review all information on the form prior to making a decision about the eligibility of the firm. You may request
clarification of information contained in the application at any time in the application process.

(d) When another recipient, in connection with Its consideration of the eligibility of a firm, makes a written request for
certification information you have obtained about that firm (e.g., including application materials or the report of a site visit, if you
have made one to the firm), you must promptly make the information available to the other recipient.

(e) [Reserved]

(f) Subject to the approval of the concerned operating administration as part of your DBE program, you may impose a
reasonable application fee for certification. Fee waivers shall be made in appropriate cases.

(9) You must safeguard from disclosure to unauthorized persons information gathered as part of the certification process
that may reasonably be regarded as proprietary or other confidential business information, consistent with applicable Federal,
state, and local law. J

(h){1) Once you have certified a DBE, it shall remain certified until and unless you have removed its certification, in whole
orin part, through the procedures of §26.87 of this part, except as provided in §26.67(b)(1) of this part.

(2) You may not require DBES to reapply for certification or undergo a recertification process. However, you may conduct a
certification review of a certified DBE firm, including a new on-site review, Iif appropriate in light of changed circumstances (e.g.,
of the kind requiring notice under paragraph (1) of this section or relating to suspension of certification under §26.88), a
complaint, or other information concerning the firm's eligibility. If information comes to your attention that leads you to question
the firm's eligibility, you may conduct an on-site review on an unannounced basis, at the firm's offices and job sites.

(i) If you are a DBE, you must inform the recipient or UCP in writing of any change in circumstances affecting your ability to
meet size, disadvantaged status, ownership, or control requirements of this part or any material change in the information
provided in your application form.

{1) Changes in management responsibility among members of a limited liability company are covered by this requirement.
(2) You must attach supperting documentation describing In detail the nature of such changes.

{3) The notice must take the form of an affidavit sworn to by the applicant before a person who is authorized by state law to
administer oaths or of an unswormn declaration executed under penalty of perjury of the laws of the United States. You must
provide the written notification within 30 days of the occurrence of the change. If you fail to make timely notification of such a
change, you will be deemed to have failed to cooperate under §26.109(c).

(J) If you are a DBE, you must provide to the recipient, every year on the anniversary of the date of your certification, an
affidavit sworn to by the firm's owners before a person who is authorized by State law to administer oaths or an unswom
declaration executed under penalty of perjury of the laws of the United States. This affidavit must affirm that there have been no
changes in the firm's circumstances affecting its abllity to meet size, disadvantaged status, ownership, or control requirements
of this part or any material changes in the information provided in its application form, except for changes about which you have
notifled the recipient under paragraph (i) of this section. The affidavit shall specifically affirm that your firm continues to meet
SBA business size criteria and the overall gross receipts cap of this part, documenting this affirmation with supporting
documentation of your firm's size and gross receipts (e.g., submission of Federal tax returns). If you fail to provide this affidavit
in a timely manner, you will be deemed to have falled to cooperate under §26.109(c).

(k) If you are a recipient, you must make decisions on applications for certification within 80 days of receiving from the
applicant firm all information required under this part. You may extend this time period once, for no more than an additional 60
days, upon written notice to the firm, explaining fully and specifically the reasons for the extension. You may establish a different
time frame in your DBE program, upon a showing that this time frame is not feasible, and subject to the approval of the
concerned operating administration. Your failure to make a decision by the applicable deadline under this paragraph is deemed
R a constructive denial of the application, on the basis of which the firm may appeal to DOT under §26.89.

(1} As a recipient or UCP, you must advise each applicant within 30 days from your receipt of the application whether the
application is complete and suitable for evaluation and, if not, what additional information or action is required.

(m) Except as otherwise provided in this paragraph, if an applicant for DBE certification withdraws its application before you
have issued a decision on the application, the applicant can resubmit the application at any time. As a recipient or UCP, you
may not apply the waiting period provided under §26.86(c) of this part before allowing the applicant to resubmit its application.
However, you may place the reapplication at the “end of the line,” behind other applications that have been made since the
firm's previous application was withdrawn. You may also apply the waiting period provided under §26.86(c) of this part to a firm
that has established a pattern of frequently withdrawing applications before you make a decision.

64 FR 51286, Feb. 2, 1999, as amended at 68 FR 35565, June 16, 2003; 76 FR 6100, Jan. 28, 2011; 79 FR 59598, Oct. 2, 2014]
4 Back to Top
§26.85 Interstate certification.

(a) This section applies with respect to any firm that is currently certified in its home state.

(b) When a firm currently certified in its home state (“State A") applies to another State (“State B") for DBE certification,
State B may, at its discretion, accept State A's certification and certify the firm, without further procedures.
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(1) To obtain certification in this manner, the firm must provide to State B a copy of its certification notice from State A.

(2) Before certifying the firm, State B must confirm that the firm has a current valid certification from State A. State B can do
s0 by reviewing State A's electronic directory or obtaining written confirmation from State A.

(c) In any situation in which State B chooses not to accept State A's cartification of a firm as provided in paragraph (b) of
this section, as the apptlicant firm you must provide the information in paragraphs (c)(1) through (4) of this section to State B.

(1) You must provide to State B a complete copy of the application form, all supporting documents, and any other
information you have submitted to State A or any other state related to your firm's certification. This includes affidavits of no
change (see §26.83(j)) and any notices of changes (see §26.83(j)) that you have submitted to State A, as well as any
cerrespondence you have had with State A's UCP or any other recipient concerning your application or status as a DBE firm.

(2) You must also provide to State B any notices or correspondence from states other than State A relating to your status
as an applicant or certified DBE in those states. For example, if you have been denied certification or decertified in State C, or
subject to a decertification action there, you must inform State B of this fact and provide all documentation concerning this
action to State B.

(3) If you have filed a certification appeal with DOT (see §26.89), you must inform State B of the fact and provide your letter
of appeal and DOT's response to State B.

(4) You must submit an affidavit sworn to by the firm's owners before a person who is authorized by State law to administer
ocaths or an unsworn declaration executed under penalty of perjury of the laws of the United States.

(i) This affidavit must affirm that you have submitted all the information required by 49 CFR 26.85(c) and the information is
complete and, in the case of the information required by §26.85(c)(1), is an identical copy of the information submitted to State
A

(ii) If the on-site report from State A supporting your certification in State A is more than three years old, as of the date of
your application to State B, State B may require that your affidavit also affirm that the facts in the on-site report remain true and
correct,

(d) As State B, when you receive from an applicant firm all the information required by paragraph (c} of this section, you
must take the following actions:

(1) Within seven days contact State A and request a copy of the site visit review report for the firm {see §26.83(¢c)(1)), any
updates fo the site visit review, and any evaluation of the firm based on the site visit. As State A, you must transmit this
information to State B within seven days of receiving the request. A pattern by State B of not making such requests in a timely
manner or by “State A" or any other State of not complying with such requests in a timely manner is noncompliance with this
Part.

{2) Determine whether there Is good cause to believe that State A's certification of the firm is erroneous or should not apply
in your State. Reasons for making such a determination may include the following:

(i) Evidence that State A's certification was obtained by fraud;

(if) New information, not available to State A at the time of its certification, showing that the firm does not meet all eligibility
criteria;

(iii} State A's certification was factually erroneous or was Inconsistent with the requirements of this part;
(Iv) The State law of State B requires a result different from that of the State law of State A.
{v) The information provided by the applicant firm did not meet the requirements of paragraph (c) of this section.

(3) I, as State B, unless you have determined that there is good cause to believe that State A's certification is erroneous or
should not apply in your State, you must, no later than 60 days from the date on which you received from the applicant firm all
the information required by paragraph (c) of this section, send to the applicant firm a notice that it is certified and place the firm
on your directory of certified firms.

(4) 1f, as State B, you have determined that there is good cause to believe that State A's certification is erroneous or should
not apply in your State, you must, no later than 60 days from the date on which you received from the applicant firm all the
Information required by paragraph (c) of this section, send to the applicant firm a netice stating the reasons for your
determination.

(i} This notice must state with particularity the specific reasons why State B believes that the firm does not meet the
requirements of this Part for DBE eligibility and must offer the firm an opportunity to respond fo State B with respect to these
reasons.

(ii) The firm may elect to respond in writing, to request an In-person meeting with State B's decision maker fo discuss State
B's objections to the firm's eligibility, or both. If the firm requests a meeting, as State B you must schedule the meeting to take
place within 30 days of receiving the firm's request.

{iif) The firm bears the burden of demonstrating, by a preponderance of evidence, that it meets the requirements of this
Part with respect to the particularized issues raised by State B's notice. The firm is not otherwise responsible for further
demonstrating its eligibility to State B.
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(iv) The decision maker for State B must be an individual who is thoroughly familiar with the provisions of this Part
concerning certification, ‘ ‘

(v) State B must [ssue a written decision within 30 days of the receipt of the written response from the firm or the meeting
with the decision.maker, whichever is |ater.

(vi) The firm's application for certification is stayed pending the outcome of this process.

(vil) A decision under this paragraph (d)(4) may be appealed to the Departmental Office of Civil Rights under s§26.89 of
this part. :

(e) As State B, if you have not received from State A a copy of the site visit review report by a date 14 days after you have
made a timely request for it, you may hold action required by paragraphs (d)(2) through {4) of this section In abeyance pending
receipt of the site visit review report. In this event, you must, no later than 30 days from the date on which you received from an
applicant firm all the information required by paragraph (c) of this section, notify the firm in writing of the delay in the process
and the reason for it.

(f)1) As a UCP, when you deny a firm’s application, reject the application of a firm certified in State A or any other State in
which the firm is certified, through the procedures of paragraph (d)(4) of this section, or decertify a firm, in whole or in part, you
must make an entry in the Department of Transportation Office of Civil Rights’ (DOCR's} Ineligibility Determination Online
Database. You must enter the following information:

(i) The name of the firm;

(if} The name(s) of the firm’s owner(s);
(iit) The type and date of the action;
(iv) The reason for the action.

(2) As a UCP, you must check the DOCR Web site at least once every month to determine whether any firm that is applying
to you for certification or that you have already certified is on the list.

(3) For any such firm that is on the list, you must promptly request a copy of the listed decision from the UCP that made it.
As the UCP receiving such a request, you must provide a copy of the decision to the requesting UCP within 7 days of receiving
the request. As the UCP receiving the decision, you must then consider the information in the decision in determining what, if
any, action to take with respect to the certified DBE firm or applicant.

(g) You must implement the requirements of this section beginning January 1, 2012.
[76 FR 6100, Jan. 28, 2011]
4. Back to Top
§26.86 What rules govern recipients' denials of initial requests for certification?

(a) When you deny a request by a firm, which is not currently certified with you, to be certified as a DBE, you must provide
the firm a written explanation of the reasons for the denial, specifically referencing the evidence in the record that supports each
reason for the denial. All documents and other Information on which the denial is based must be made available to the
applicant, on request.

(b) [Reserved]

(c)When a firm Is denied certification, you must establish a time peried of no more than twelve months that must elapse
before the firm may reapply to the recipient for certification. You may provide, in your DBE program, subject to approval by the
concerned operating administration, a shorter waiting period for reapplication. The time period for reapplication begins to run on
the date the explanation required by paragraph (a) of this section is received by the firm. An applicant's appeal of your decision
to the Department pursuant to §26.89 does not extend this period.

(d) When you make an administratively final denial of certification concerning a firm, the firm may appeal the denial to the
Department under §26.89.

[64 FR 5126, Feb. 2, 1999. Redesignated and amended at 68 FR 35555, June 16, 2003; 79 FR 59598, Oct. 2, 2014]
% Back to Top
§26.87 What procedures does a recipient use to remove a DBE's eligibility?

(a) Inefigibifity complaints. (1) Any person may file with you a written complaint alleging that a currently-certified firm is
ineligible and specifying the alleged reasons why the firm is ineligible. You are not required to accept a general allegation that a
firm Is ineligible or an anonymous complaint. The complaint may include any information or arguments supporting the
complainant's assertion that the firm is ineligible and should not continue to be certified. Confidentiality of complainants'
identities must be protected as provided in §26.109(b).

(2) You must review your records concerning the firm, any material provided by the firm and the complainant, and other

available information. You may request additional information from the firm or conduct any other investigation that you deem
necessary.
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(3) If you determine, based on this review, that there is reasonable cause to believe that the firm Is ineligible, you must
provide written notice to the firm that you propose to find the firm ineligible, setting forth the reasons for the proposed
determination. If you determine that such reasonable cause does not exist, you must notify the complainant and the firm in
writing of this determination and the reasons for it. All statements of reasons for findings on the issue of reasonable cause must
specifically reference the evidence In the record on which each reason is based.

(b} Recipient-initiated proceedings. If, based on notification by the firm of a change in its circumstances or other information
that comes to your attention, you determine that there is reasonable cause to believe that a currently certified firm is ineligible,
you must provide written notice {o the firm that you propose to find the firm ineligible, setting forth the reasons for the proposed
determination, The statement of reasons for the finding of reasonable cause must specifically reference the evidence in the
record on which each reason Is based.

(¢) DOT directive to Initiate proceeding. (1) If the concerned operating administration determines that information in your
certification records, or other Information available to the concerned operating administration, provides reasonable cause to
believe that a firm you certified does not meet the eligibility criteria of this part, the concerned operating administration may
direct you to initiate a proceeding to remove the firm's certification.

(2) The concerned operating administration must provide you and the firm a notice setting forth the reasons for the
directive, including any relevant documentation or other information.

(3) You must immediately commence and prosecute a proceeding to remove eligibility as provided by paragraph (b) of this
section,

(d) Hearing. When you notify a firm that there is reasonable cause to remove its eligibility, as provided in paragraph (a), (b},
or (c) of this section, you must give the firm an opportunity for an informal hearing, at which the firm may respond to the reasons
for the proposal to remove its eligibllity in person and provide information and arguments conceming why it should remain
certifled.

(1} In such a proceeding, you bear the burden of proving, by a preponderance of the evidence, that the firm does not meet
the certification standards of this part. |

(2) You must maintain a complete record of the hearing, by any means acceptable under state law for the retention of a
verbatim record of an administrative hearing. If there is an appeal to DOT under §26.89, you must provide a transcript of the
hearing to DOT and, on request, to the firm."You must retain the original record of the hearing. You may charge the firm only for
the cost of copying the record.

(3) The firm may elect to present information and arguments in writing, without going to a hearing. In such a situation, you
bear the same burden 'of proving, by a preponderance of the evidence, that the firm does not meet the certification standards,
as you would during a hearing.

(e) Separation of functions. You must ensure that the decision in a proceeding to remove a firm’s eligibility is made by an
office and personnel that did not take part in actions leading to or seeking to implement the proposal to remove the firm's
eligibility and are not subject, with respect to the matter, to direction from the office or personnel who did take part in these
actions.

(1) Your method of implementing this requirement must be made part of your DBE program.

(2) The decisionmaker must be an individual who is knowledgeable about the certification requirements of your DBE
program and this part. @

(3) Before a UCP is operational in Its state, a small airport or small transit authority (7.e., an airport or transit authority
serving an area with less than 250,000 population) is required to meet this requirement only to the extent feasible.

{f) Grounds for decision. You may base a decision to remove a firm's eligibility only on one or more of the following
grounds:

{1) Changes in the firm's circumstances since the certification of the firm by the recipient that render the firm unable to
meet the eligibility standards of this part;

{2) Information or evidence not available to you at the time the firm was certified;

{3) Information relevant o eligibility that has been concealed or misrepresented by the firm;

(4) A change in the certification standards or requirements of the Department since you certified the firm;
(8) Your decision to certify the firm was clearly erroneous;

(6) The firm has failed to cooperate with you (see §26.109(c));

(7) The firm has exhibited a pattern of conduct indicating its involvement in attempts to subvert the intent or requirements of
the DBE program (see §26.73(a)(2)); or

(8) The firm has been suspended or debarred for conduct related to the DBE program. The notice required by paragraph
() of this section must include a copy of the suspension or debarment action. A decision to remove a firm for this reason shall
not be subject to the hearing procedures in paragraph (d) of this section.

{g) Notice of decision. Following your decision, you must provide the firm written notice of the decision and the reasons for
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it, including specific references to the evidence in the record that supports each reason for the decision. The notice must inform
the firm of the consequences of your decision and of the availability of an appeal to the Department of Transportation under
§26.89. You must send copies of the notice to the complainant in an ineligibility complaint or the concerned operating
administration that had directed you to initiate the proceeding. Provided that, when sending such a notice to a complainant
other than a DOT operating administration, you must not include information reasonably construed as confidential business
information without the written consent of the firm that submitted the information.

(h) [Reserved}

(i} Status of firm during proceeding. (1) A firm remains an eligible DBE during the pendancy of your proceeding to remove
its eligibility.

(2) The firm does not become ineligible until the issuance of the notice provided for'in paragraph (g} of this section.
(i) Effects of removal of efigibiiity. When you remove a firm's eligibility, you must take the following action:

(1) When a prime contractor has made a commitment to using the ineligible firm, or you have made a commitment to using
a DBE prime contractor, but a subcontract or contract has not been executed before you issue the decertification notice
provided for in paragraph (g) of this section, the ineligible firm does not count toward the contract goal or overall goal. You must
direct the prime contractor to meet the contract goal with an eligible DBE firm or demonstrate to you that It has made a good
faith effort to do so. E

(2) If a prime contractor has executed a subcontract with the firm before you have notified the firm of its ineligibility, the
prime contractor may continue to use the firm on the contract and may continue fo receive credit toward its DBE goal for the
firm's work. In this case, or in a case where you have let a prime contract to the DBE that was later ruled ineligible, the portion
of the ineligible firm's performance of the contract remaining after you issued the notice of its ineligibility shall not count toward
your overall goal, but may count toward the contract goal,

4

() Exception: If the DBE's ineligibility is caused solely by its having exceeded the size standard during the performance of
the contract, you may continue to count its participation on that contract toward overall and contract goals.

(k) Availability of appeal. When you make an administratively final removal of a firm's eligibility under this section, the firm
may appeal the removal to the Department under §26.89.

[64 FR 6126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011; 79 FR 59599, Oct. 2, 2014]
4. Back to Top
§26.88 Summary suspension of certification.

(a) A recipient shall inmediately suspend a DBE's certification without adhering to the requirements In §26.87(d) of this part
when an individual owner whose ownership and control of the firm are necessary to the firm's certification dies or is
incarcerated.

(b)(1) A recipient may immediately suspend a DBE's certification without adhering to the requirements in §26.87(d) when
there is adequate evidence to belleve that there has been a material change in circumstances that may affect the eligibility of
the DBE firm to remain certified, or when the DBE falls to notify the recipient or UCP in writing of any material change in
-circumstances as required by §26.83(1) of this part or fails to timely file an affidavit of no change under §26.83(j).

{2) In determining the adequacy of the evidence to issue a suspension under paragraph (b)(1) of this section, the recipient
shall consider all relevant factors, including how much information is available, the credibility of the information and allegations
given the circumstances, whether or not important allegations are corroborated, and what inferences can reascnably be drawn
as a result.

{c) The concerned operating administration may direct the reciplent to take action pursuant to paragraph (a) or (b) this
section if it determines that information available to it is sufficient to warrant immediate suspension.

(d) When a firm s suspended pursuant to paragraph (a) or (b} of this section, the recipient shall immediately notify the DBE
of the suspension by certified mail, return receipt requested, to the last known address of the owner(s) of the DBE.

(e) Suspension is a temporary status of ineligibility pending an expedited show cause hearing/proceeding under §26.87 of
this part to determine whether the DBE is eligible to participate in the program and consequently should be removed. The
suspenslon takes effect when the DBE receives, or is deemed to have received, the Notice of Suspension.

(f) While suspended, the DBE may not be considered to meet a contract goal on a new contract, and any work it does on a
contract recsived during the suspension shall not be counted toward a recipient's overall goal. The DBE may continue to
perform under an existing contract executed before the DBE received a Notice of Suspension and may be counted toward the
contract goal during the pericd of suspension as long as the DBE is performing a commeraially useful function under the
existing contract.

(9) Following receipt of the Notice of Suspension, if the DBE belleves it is no ionger eligible, it may voluntarily withdraw
from the program, in which case no further action is required. If the DBE believes that its eligibility should be reinstated, it must
provide to the recipient information demonstrating that the firm is eligible notwithstanding its changed circumstances. Within 30
days of receiving this information, the recipient must either [ift the suspension and reinstate the firm's certification or commence
a decertification action under §26.87 of this part. If the recipient commences a decertification proceeding, the suspension
remains in effect during the proceeding.
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(h) The decision to immediately suspend a DBE under paragraph (a) or (b) of this section Is not appealable to the US
Department of Transportation. The fallure of a recipient to either lift the suspension and reinstate the firm or commence a
decertification proceeding, as required by paragraph (g) of this section, is appealable to the U.S. Department of Transportation
under §26.89 of this part, as a constructive decertification.

[79 FR 59599, Oct. 2, 2014)
4 Back to Top
§26.89 What is the process for certification appeals to the Departmerit of Transportation?

(a)(1) If you are a firm that is denied certification or whose eligibility is removed by a recipient, including SBA-certified firms,
you may make an administrative appeal to the Department.

(2) If you are a complainant in an ineligibility complaint to a recipient (including the concerned operating administration in
the circumstances provided in §26.87(c)), you may appeat to the Department if the recipient does not find reasonable cause to
propose removing the firm's eligibility or, following a removal of eligibility proceeding, determines that the firm is eligible.

(3) Send appeals to the following address: U.S. Department of Transportation, Departmental Office of Cvil Rights, 1200
New Jersey Avenue SE., Washington, DC 20590-0001.

(b) Pending the Department's decision in the matter, the recipient's decision remains in sffect. The Department does not
stay the effect of the recipient's decislon while it is considering an appeal.

(c) If you want to file an appeal, you must send a letter to the Department within 90 days of the date of the recipient’s final
decislon, including Information and setting forth a full and specific statement as to why the decision is erroneous, what
significant fact that the recipient failed to consider, or what provisions of this Part the recipient did not properly apply. The
Department may accept an appeal filed later than 90 days after the date of the decision if the Department determines that there
was good cause for the late filing of the appeal or in the interest of justice.

(d) When it receives an appeal, the Department requests a copy of the recipient’s complete administrative record in the
matter. If you are the recipient, you must provide the administrative record, including a hearing transcript, within 20 days of the
Department's request. The Department may extend this time pericd on the basis of a recipient's showing of good cause. To
facilitate the Department's review of a recipient’s decision, you must ensure that such administrative records are well organized,
indexed, and paginated. Records that do not comport with these requirements are not acceptable and will be returned to you to
be corrected Immediately. If an appeal is brought concerning one reclpient's certification decision concerning a firm, and that
recipient relied on the decision and/or administrative record of another recipient, this requirement appties to both recipients
involved.

(e) The Department makes its decision based solely on the entire adminisirative record as supplemented by the appeal.
The Department does not make a de novo review of the matter and does not conduct a hearing. The Department may also
supplement the administrative record by adding relevant information made available by the DOT Office of Inspector General;
Federal, State, or local law enforcement authorities; officials of a DOT operating administration or other appropriate DOT office;
a recipient; or a firm or other private party.

(f) As a recipient, when you provide supplementary information to the Department, you shall also make this information
available to the firm and any third-party complainant involved, consistent with Federal or applicable state laws concerning
freedom of information and privacy. The Department makes available, on request by the firm and any third-party complainant
involved, any supplementary information it receives from any source. .

(1) The Department affirms your decision unless it determines, based on the entire administrative record, that your decision
is unsupported by substantial evidence or incanslstent with the substantive or procedural provisions of this part concerning
certification.

(2) If the Department determines, after reviewing the entire administrative record, that your decision was unsuppoited by
substantial evidence or inconsistent with the substantive or procedural provisions of this part concerning certification, the
Department reverses your decision and directs you to certify the firm or remove its eligibility, as appropriate. You must take the
action directed by the Department's decision immediately upon receiving written notice of it.

(3) The Department is not required to reverse your decision If the Depariment determines that a procedural error did not
result in fundamental unfairness to the appellant or substantially prejudice the opportunity of the appellant to present its case.

(4) If it appears that the record is incomplete or unclear with respect to matters likely to have a significant impact on the
outcome of the case, the Department may remand the record to you with instructions seeking clarification or augmentation of
the record before making a finding. The Departiment may also remand a case to you for further proceedings consistent with
Department instructions concerning the proper application of the provisions of this part.

(5) The Department does not uphold your decislon based on grounds not specified in your decision.

(6) The Department's decision is based on the status and circumstances of the firm as of the date of the decision being
appealed.

(7) The Department provides written notice of its decision to you, the firm, and the complainant in an ineligibility complaint,
A copy of the notice is also sent to any other recipient whose administrative record or decision has been involved in the
proceeding (see paragraph (d) of this section). The Department will also notify the SBA in writing when DOT takes an action on
an appeal that results in or confirms a loss of eligibility to any SBA-certified firm. The notice includes the reasons for the
Department's decision, inctuding specific references to the evidence in the record that supports each reason for the decision.
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{8) The Department's policy is to make its decision within 180 days of recelving the complete administrative record. If the
Department does not make its decision within this period, the Department provides written notice to concerned parties,
including a statement of the reason for the delay and a date by which the appeal decision will be made.

(9) Ali decistons under this section are administratively final, and are not subject to petitions for reconsideration.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35556, June 16, 2003; 73 FR 33329, June 12, 2008; 79
FR 69599, Oct. 2, 2014]

4 Back to Top
§26.91 What actions do recipients take following DOT certification appeal decisions?

(a) If you are the reciplent from whose action an appeal under §26.89 Is taken, the declslon is binding. it is not binding on
other recipients.

(b) If you are a recipient to which a DOT determination under §26.89 is applicable, you must take the following action:

(1) If the Department determines that you etroneously certified a firm, you must remove the firm's eligibility on receipt of the
determination, without further proceedings on your part. Effective on the date of your receipt of the Department’s determination,
_ the consequences of a removal of eligibllity set forth in §26.87(i) take effect.

(2) If the Department determines that you erronecusly falled to find reasonable cause to remove the firm's eligibility, you
must expeditiously commence a proceeding to determine whether the firm's eligibility should be removed, as provided in
§26.87.

(3) If the Department determines that you erroneously declined to certify or removed the eligibility of the firm, you must
certify the firm, effective on the date of your receipt of the written notice of Department's determination.

(4} If the Department determines that you erroneously determined that the presumption of social and economic
disadvantage either should or should not be deemed rebutted, you must take appropriate corrective action as determined by
the Department.

(5) If the Department affirms your determination, no further action is necessary.

(c) Where DOT has upheld your denial of certification to or removal of eligibility from a firm, or directed the removal of a
firm’s eligibility, other reciplents with whom the firm is certified may commence a proceeding to remove the firm's eligibility under
§26.87, Such recipients must not remove the firm's eliglbility absent such a proceeding. Where DOT has reversed your denlal of
certification fo or removal of eligibility from a firm, other recipients must take the DOT action inte account in any certification
action involving the firm. However, other recipients are not required to certify the firm based on the DOT decision.

4 Back fo Top

Subpart F—Compliance and Enforcement
£ Back to Top
§26.101 What compliance procedures apply to recipients?

{a) If you fail to comply with any requirement of this part, you may be subject to formal enforcement action under §26.103
or §26,105 or appropriate program sanctions by the concerned operating administration, such as the suspension or termination
of Federal funds, or refusal to approve projects, grants or contracts until deficiencies are remedied. Program sanctions may
include, in the case of the FHWA program, actions provided for under 23 CFR 1.36; in the case of the FAA program, actions
consistent with 48 U.S.C. 47106(d), 47111(d), and 47122; and in the case of the FTA program, any actions permitted under 49
U.S.C. chapter 53 or applicable FTA program requirements.

(b) As provided in statute, you will not be subject to compliance actions or sanctions for failing to carry out any requirement
of this part because you have been prevented from complying because a Federal court has issued a final order in which the
court found that the requirement is unconstitutional.

4 Back to Top
§26.103 What enforcement actions apply in FHWA and FTA programs?
The provisions of this section apply to enforcement actions under FHWA and FTA programs:

(a) Noncompliance complaints. Any person who believes that a recipient has failed to comply with its obligations under this
part may file a written complaint with the concerned operating administration's Office of Civil Rights. If you want to file a
complaint, you must do so no later than 180 days after the date of the alleged violation or the date on which you learned of a
continuing course of conduct in violation of this part. In response to your written request, the Office of Civil Rights may extend
the time for filing in the interest of justice, specifying in writing the reason for so doing. The Office of Civil Rights may protect the
confidentiality of your identity as provided in §26.109(h). Complaints under this part are limited to allegations of violation of the
provisions of this part.

{b) Compliance reviews. The concerned cperating administration may review the recipient's compliance with this part at

any time, including reviews of paperwork and on-site reviews, as appropriate. The Office of Civil Rights may direct the operating
administration to initiate a compliance review based on complaints received.
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(c) Reasonable cause notice. If it appears, from the investigation of a complaint or the results of a compllance review, that
you, as a recipient, are in noncompliance with this part, the appropriate DOT office promptly sends you, return receipt
requested, a written notice advising you that there is reasonable cause to find you in noncompliance. The notice states the
reasons for this finding and directs you to reply within 30 days concerning whether you wish to begin conciliation.

{d) Congiliation. (1) If you request conciliation, the appropriate DOT office shall pursue conciliation for at least 30, but not
more than 120, days from the date of your request. The appropriate DOT office may extend the conciliation period for up to 30
days for good cause, consistent with applicable statutes.

{2} If you and the appropriate DOT office sign a conciliation agreement, then the matter is regarded as closed and you are
regarded as being In compliance. The conciliation agreement sets forth the measures you have taken or will take to ensure
compliance. While a concillation agreement is in effect, you remain eligible for FHWA or FTA financial assistance.

(3) The concerned operating administration shall monitor your implementation of the concillation agreement and ensure
that its terms are complied yvith. If you fail to carry out the terms of a conciliation agreement, you are in noncompliance.

(4) If you do not request conciliation, or a conciliation agreement is not signed within the time provided in paragraph (d)(1)
of this section, then enforcement proceedings begin.

(e) Enforcement actions. (1) Enforcement actions are taken as provided in this subpart.

(2) Applicable findings in enforcement proceedings are binding on all DOT offices.
4 Back to Top
§26.105 What enforcement actions apply in FAA programs?

(a) Compliance with all requirements of this part by airport sponsors and other recipients of FAA financial assistance is
enforced through the procedures of Title 49 of the United States Code, including 49 U.S.C. 47106(d), 47111(d), and 47122, and
regulations implementing them.

(b) The provisions of §26.103(b') and this section apply to enforcement actions in FAA programs.

(c) Any person who knows of a violation of this part by a recipient of FAA funds may file a complaint under 14 CFR part 16
with the Federal Aviation Administration Office of Chief Counsel.

4 Back to Top
§26.107 What enforcement actions apply to firms participating in the DBE program?

(a) If you are a firm that does not meet the eligibility criteria of subpart D of this part and that attempts to participate in a
DOT-assisted program as a DBE on the basis of false, fraudulent, or deceitful stat ifs or repr tations or under
circumstances indicating a serious lack of business integrity or honesty, the Department may initiate suspension or debarment
proceedings against you under 2 CFR parts 180 and 1200.

(b) If you are a firm that, in order to meet DBE contract goals or other DBE program requirements, uses or attempts to use,
on the basis of false, fraudulent or deceitful statements or representations or under circumstances indicating a serious lack of
business integrity or honesty, another firm that does not meet the eligibility criteria of subpart D of this part, the Department may
initiate suspension or debarment proceedings against you under 2 CFR parts 180 and 1200.

(c) In a suspension or debarment proceeding brought under paragraph (a) or {b) of this section, the concerned operating
administration may consider the fact that a purported DBE has been certified by a reciplent. Such certification does not preclude
the Department from determining that the purported DBE, or another firm that has used or attempted to use it o meet DBE
goals, should be suspended or debarred.

{d) The Department may take enforcement action under 49 CFR Part 31, Program Fraud and Civil Remedies, against any
participant In the DBE program whose conduct is subject to such action under 49 CFR part 31.

(e) The Department may refer to the Department of Justice, for prosecution under 18 U.S.C. 1001 or other applicable
provisions of law, any person who makes a false or fraudulent statement in connection with participation of a DBE in any DOT-
assisted program or otherwise violates applicable Federal statytes.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5101, Jan. 28, 2011]
4 Back to Top
§26.109 What are the rules governing information, confidentiality, cooperation, and intimidation or retaliation?

(a) Avalflability of records. (1) In responding to requests for information concerning any aspect of the DBE program, the
Department complies with provisions of the Federal Freedom of Information and Privacy Acts (5 U.S.C. 852 and 552a). The
Department may make available to the public any information concerning the DBE program release of which is not prohibited by
Federal law.

(2) Notwithstanding any provision of Federal or state law, you must not release any information that may reasonably be
construed as confidential business information to any third party without the written consent of the firm that submitted the
information. This includes applications for DBE certification and supporting information. However, you must transmit this
information to DOT in any certification appeal proceeding under §26.89 of this part or to any other state to which the individual's
firm has applied for certification under §26.85 of this part.
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{b) Confidentiality of information on complainants. Notwithstanding the provisions of paragraph (a) of this section, the
identity of complainants shall be kept confidential, at their election. If such confidentiality will hinder the investigation,
proceeding or hearing, or result in a denial of appropriate administrative due process to other parties, the complainant must be
advised for the purpose of waiving the privilege. Complainants are advised that, in some circumstances, failure to waive the
privilege may result in the closure of the investigation or dismissal of the proceeding or hearing. FAA follows the procedures of
14 CFR part 16 with respect to confidentiality of information in complaints.

(c) Cooperation. All participants in the Department's DBE program {including, but not limited to, recipients, DBE firms and
applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are
required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and
other requests for information. Failure to do so shall be a ground for appropriate action against the party involved (e.g., with
respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or
suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a
contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and
debarment).

(d) Intimidation and retaliation. If you are a recipient, contractor, or any other participant in the program, you must not
inimidate, threaten, coerce, or discriminate against any individual or firm for the purpose of interfering with any right or privilege
secured by this part or because the indlvidual or firm has made a complaint, testified, assisted, or participated in any manner in
an investigation, proceeding, or hearing under this part. If you violate this prohibition, you are in noncompliance with this part.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011]
4 Back to Top
Appendix A to Part 26—Guidance Concerning Good Faith Efforts

I. When, as a reciplent, you establish a contract goal on a DOT-assisted contract for procuring construction, equipment,
services, or any other purpose, a bidder must, in order to be responsible and/or responsive, make sufficient good faith efforts to
meet the goal. The bidder can meet this requirement in either of two ways. First, the bidder can meet the goal, documenting
commitments for participation by DBE firms sufficient for this purpose. Second, even if it doesn't meet the goal, the bidder can
document adequate good faith efforts. This means that the bidder must show that it took all necessary and reasonable steps to
achieve a DBE goal or other requirement of this part which, by their scope, intensity, and appropriateness to the objective, could
reasonably be expected to obtain sufficient DBE participation, even if they were not fully successful.

II. In any situation in which you have established a contract goal, Part 26 requires you to use the good faith efforts
mechanism of this part. As a recipient, you have the responsibility to make a fair and reasonable judgment whether a bidder
that did not meet the goal made adequate good faith efforts. it is important for you to consider the quality, quantity, and intensity
of the different kinds of efforts that the bidder has made, based on the regulations and the guidance in this Appendix.

The efforts employed by the bidder should be those that one could reasonably expect a bidder to take if the bidder were
actively and aggressively trying to obtain DBE participation sufficient to meet the DBE contract goal. Mere pro forma efforts are
not good falth efforts to meet the DBE contract requirements. We emphasize, however, that your determination concerning the
sufficiency of the firm's good faith efforts is a judgment call. Determinations 'should not be made using quantitative formulas.

lll. The Department also strongly cautions you against requiring that a bidder meet a contract goal (/.e., obtain a specified
amount of DBE participation) in order to be awarded a contract, even though the bidder makes an adequate good faith efforts
showing. This rule specifically prohibits you from ignoring bona fide good faith efforts.

IV. The following is a list of types of actions which you should consider as part of the bidder's good faith efforts to obtain
DBE participation. It is not intended to be a mandatory checklist, nor is it intended to be exclusive or exhaustive. Other factors
or types of efforts may be relevant in appropriate cases.

A. (1) Conducing market research to identify small business contractors and suppliers and soliciting through all reasonable
and available means the interest of all certified DBEs that have the capability to perform the work of the contract. This may
include attendance at pre-bid and business matchmaking meetings and events, advertising and/or written notices, posting of
Notices of Sources Sought and/or Requests for Proposals, written notices or emalls to all DBEs listed in the State's directory of
transportation firms that specialize in the areas of work desired (as noted In the DBE directory) and which are located in the
area or surrounding areas of the project.

(2) The bidder should solicit this interest as early in the acquisition process as practicable to allow the DBEs to respond to
the solicitation and submit a timely offer for the subcontract. The bidder should determine with certainty if the DBEs are
interested by taking appropriate steps to follow up initial solicitations.

B. Selecting portions of the work to be performed by DBEs in order to increase the likelihood that the DBE goals will be
achieved. This includes, where appropriate, breaking out contract work items into economically feasible units (for example,
smaller tasks or quantities) to facilitate DBE participation, even when the prime contractor might otherwise prefer to perform
these work items with its own forces. This may include, where possible, establishing flexible timeframes for performance and
delivery schedules in a manner that encourages and facilitates DBE paurticipation.

C. Providing interested DBEs with adequate information about the plans, specifications, and requirements of the contract in
a timely manner to assist them in responding to a solicitation with their offer for the subcontract.

D. (1) Negotiating in good faith with interested DBEs. It is the bidder's responsibility to make a portion of the wark available

to DBE subcontractors and suppliers and to select those portions of the work or material needs consistent with the available
DBE subcontractors and suppliers, so as to facilitate DBE participation. Evidence of such negotiation includes the names,
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addresses, and telephone numbers of DBEs that were considered; a description of the information provided regarding the plans
and specifications for the work selected for subcontracting; and evidence as to why additional Agreements could not be
reached for DBEs to perform the work.

(2) A bidder using good business judgment would consider a number of factors in negotiating with subcontractors, including
DBE subcontractors, and would take a firm's price and capabllities as well as contract goals into consideration. However, the
fact that there may be some additional costs involved in finding and using DBEs is not in itself sufficient reason for a bidder's
fallure to meet the contract DBE goal, as long as such costs are reasonable. Also, the ability or desire of a prime contractor to
perform the work of a contract with its own organization does not relieve the bidder of the responsibility to make good faith
efforts. Prime contractors are not, however, required to accept higher quotes from DBEs if the price difference is excessive or
unreasonable.

E. (1) Not rejecting DBEs as being unqualified without sound reasons based on a therough investigation of their
capabilities. The contractor's standing within its industry, membership in specific groups, organizations, or associations and
political or social affiliations (for example union vs. non-union status) are not legitimate causes for the rejection or non-
solicitation of bids in the contractor's efforts to meet the project goal. Another practice considered an insufficient good faith effort
is the rejection of the DBE because its quotation for the work was not the lowest received. However, nothing in this paragraph
shall be construed to require the bidder or prime contractor to accept unreasonable quotes in order to satisfy contract goals.

(2) A prime contractor's inability to find a replacement DBE at the original price is not alone sufficlent to support a finding
that good faith efforts have been made to replace the original DBE. The fact that the contractor has the ability and/or desire to
perform the contract work with its own forces does not relleve the contractor of the obligation to make good faith efforts to find a
replacement DBE, and it is not a sound basis for rejecting a prospective replacement DBE's reasonable quote.

F. Making efforts to assist interested DBESs in obtaining bonding, lines of credit, or insurance as required by the recipient or
contractor.

G. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials, or related assistance or
services.

H. Effectively using the services of avallable mincrity/iwvomen community organizations; minority/women contractors'
groups; local, State, and Federal minority/women business assistance offices; and other organizations as allowed on a case-by-
case basis to provide assistance in the recruitment and placement of DBEs,

V. In determining whether a bidder has made good faith efforts, it is essential to scrutinize its documented efforts. At a
minimum, you must review the performance of other bidders in meeting the contract goal. For example, when the apparent
successful bidder fails to mest the contract goal, but others meet it, you may reasonably raise the question of whether, with
additional efforts, the apparent sucecessful bidder could have met the goal. If the apparent successful bidder fails to meet the
goal, but meets or exceeds the average DBE participation obtained by other bidders, you may view this, in conjunction with.
other factors, as evidence of the apparent successful bidder having made good faith efforts. As provided in §26.53(b)(2)((vi),
you must also require the contractor to submit copies of each DBE and non-DBE subcontractor quote submitted to the bidder
when a non-DBE subcontractor was selected over a DBE for work on the contract to review whether DBE prices were
substantially higher; and contact the DBEs listed on a contractor's solicitation to inquire as to whether they were contacted by
the prime. Pro forma mailings to DBES requesting bids are not alone sufficient to satisfy good faith efforts under the rule.

VI. A promise to use DBEs after contract award is not considered to be responsive to the contract solicitation or to
constitute good faith efforts.

[79 FR 59600, Oct. 2, 2014]
£ Back to Top
Appendix B to Part 26—Uniform Report of DBE Awards or Commitments and Payments Form
INSTRUCTIONS FOR COMPLETING THE UNIFORM REPORT OF DBE AWARDS/COMMITMENTS AND PAYMENTS

Recipients of Department of Transportation (DOT) funds are expected to keep accurate data regarding the contracting
opportunities available to firms paid for with DOT dollars. Failure to submit contracting data relative to the DBE program will
result in noncompliance with Part 26. All dollar values listed on this form should represent the DOT share attributable to the
Operating Administration (OA): Federal Highway Administration (FHWA), Federal Aviation Administration (FAA) or Federal
Transit Administration (FTA) to which this report will be submitted.

1. Indicate the DOT (OA) that provides your Federal financlal assistance. If assistance comes from more than one OA, use
separate reporting forms for each OA. If you are an FTA recipient, indicate your Vendor Number in the space provided.

2. 1f you are an FAA recipient, indicate the relevant AIP Numbers covered by this report. If you are an FTA recipient,
indicate the Grant/Project numbers covered by this report. If more than ten attach a separate sheet.

3. Specify the Federal fiscal year (f.e., October 1-September 30) in which the covered reporting period falls.

4, State the date of submission of this report.

5, Check the appropriate box that indicates the reporting period that the data provided in this report covers. For FHWA and
FTA recipients, if this report is due June 1, data should cover October 1-March 31. If this report is due December 1, data should
cover April 1-September 30. If the report is due to the FAA, data should cover the entire year.

6. Provide the name and address of the recipient.
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7. State your overall DBE goal(s) established for the Federal fiscal year of the report being submitted to and approved by
the relevant OA. Your overall goal is to be reported as well as the breakdown for specific Race Conscious and Race Neutral
projections (both of which include gender-consclous/neutral projections). The Race Conscious projection should be based on
measures that focus on and provide benefits only for DBEs. The use of contract goals is a primary example of a race conscious
measure. The Race Neutral projection should include measures that, while benefiting DBEs, are not solely focused on DBE
firms. For example, a small business outreach program, technical assistance, and prompt payment clauses can assist a wide
variety of businesses in addition to helping DBE firms.

Section A: Awards and Commitments Made During This Period

The amounts in items 8(A)-10(I} should include all types of prime contracts awarded and all types of subcontracts awarded
or committed, including: professional or consultant services, construction, purchase of materials or supplies, lease or purchase
of equipment and any other types of services. All dollar amounts are to reflect only the Federal share of such contracts and
should be rounded to the nearest dollar.

Line 8: Prime contracts awarded this period: The items on this line should correspond to the contracts directly between the
recipient and a supply or service contractor, with no intermediaries between the two.

8(A). Provide the total dolfar amount for all prime contracts assisted with DOT funds and awarded during this reporting
perlod. This value should include the entire Federal share of the contracts without removing any amounts associated with
resulting subcontracts.

8(B). Provide the total number of all prime contracts assisted with DOT funds and awarded during this reporting period.

8(C). From the total dollar amount awarded in item 8(A), provide the doflar amount awarded in prime contracts to certified
DBE firms during this reporting period. This amount should not include the amounts sub contracted to other firms.

8(D). From the total number of prime contracts awarded in item 8(B), specify the number of prime contracts awarded to
certified DBE firms during this reporting period.

8(E&F). This field is closed for data entry. Except for the very rare case of DBE-set asides permitted under 49 CFR part 26,
all prime contracts awarded to DBES are regarded as race-neutral.

8(G). From the total dollar amount awarded in item 8(C), provide the doffar amount awarded fo certified DBEs through the
use of Race Neutral methods. See the definition of Race Neutral in item 7 and the explanation in item 8 of project types to
include.

8(H). From the total number of prime contracts awarded in 8(D), specify the number awarded to DBEs through Race
Neutral methods.

8(1). Of ali prime contracts awarded this reporting period, calculate the percentage going to DBEs. Divide the dollar amount
in Item 8(C) by the dollar amount in item 8(A) to derive this percentage. Round percentage to the nearest tenth.

Line 9: Subcontracts awarded/committed this period: ltems 9(A)- 9(I) are derived in the same way as items 8(A)-8(1), except
that these calculations should be based on subcontracts rather than prime confracts. Unllke pr:me contracts, which may only be
awarded, subcontracts may be either awarded or committed.

9(A). If filling out the form for general reporting, provide the total dollar amount of subcontracts assisted with DOT funds
awarded or committed during this period. This value should be a subset of the total dollars awarded in prime contracts in 8(A),
and therefore should never be greater than the amount awarded in prime contracts. If filling out the form for project reporting,
provide the total dollar amount of subcontracts assisted with DOT funds awarded or committed during this period. This value
should be a subset of the total dollars awarded or previously in prime contracts in 8(A). The sum of all subcontract amounts in
consecutive periods should never exceed the sum of all prime contract amounts awarded in those periods.

9(B). Provide the total number of ail sub contracts assisted with DOT funds that were awarded or committed during this
reporting period.

9(C). From the total dollar amount of sub contracts awarded/committed this period in item 9(A), provide the total dollar
amount awarded in sub contracts to DBEs.

9(D). From the total number of sub contracts awarded or committed in item 9(B), specify the number of sub contracts
awarded or committed to DBEs.

9(E). From the total dollar amount of sub contracts awarded or committed to DBEs this period, provide the amount in
dollars to DBEs using Race Conscious measures.

9(F). From the total number of sub contracts awarded orcommitted to DBEs this period, provide the number of sub
contracts awarded or committed to DBEs using Race Conscious measures.

9(G). From the total dollar amount of sub contracts awarded/committed to DBEs this pericd, provide the amount in dollars
to DBEs using Race Neutral measures.

9(H). From the fofal number of sub contracts awarded/committed to DBEs this period, provide the number of sub contracts
awarded to DBEs using Race Neutral measures.

9(1). Of all subcontracts awarded this reporting period, calculate the percentage going to DBEs. Divide the dollar amount in
item 9(C) by the dollar amount in item 9(A) to derive this percentage. Round percentage to the nearest tenth.
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Line 10: Total contracts awarded or committed this period. These fields should be used fo show the total dollar value and
number of contracts awarded to DBEs and to calculate the overall percentage of dollars awarded to DBEs.

10(A)-10(B). These fields are unavailable for data entry.

10(C-H). Combine the total values listed on the prime contracts line (Line 8) with the corresponding values on the
subcontracts line (Line 9).

10(1). Of all contracts awarded this reporting period, calculate the percentage going to DBEs. Divide the total doliars
awarded to DBEs in item 10(C) by the dollar amount in item 8(A) to derive this percentage. Round percentage to the nearest
tenth.

Section B: Breakdown by Ethnicity & Gender of Contracts Awarded to DBEs This Period

11-17. Further breakdown the contracting activity with DBE involvement. The Total Dollar Amount to DBEs in 17(C) should
equal the Total Dollar Amount to DBEs in 10(C). Likewise the total number of contracts to DBEs In 17(F) should equal the Total
Number of Contracts to DBEs in 10(D).

Line 16: The "Non-Minority” category Is reserved for any firms whose owners are not members of the presumptively
disadvantaged groups already listed, but who are either “women” OR eligible for the DBE program on an individual basis. All
DBE firms must be certified by the Unified Certification Program to be counted in this report.

Section C: Payments on Ongoing Contracts

Line 18(A-E). Submit Information on contracts that are currently in progress. All dollar amounts are to reflect only the
Federal share of such contracts, and should be rounded to the nearest dollar.

18(A). Provide the total dollar amount paid to all firms performing work on contracts,
18(B). Provide the total number of contracts where work was performed during the reporting period.

18(C). From the total number of contracts provided in 18(A) provide the total number of contracts that are currently being
petformed by DBE firms for which payments have been made.

18(D). From the total dollar amount paid to all firms in 18(A}, provide the total dollar value paid to DBE firms currently
performing work during this period,

18(E). Provide the fotal number of DBE firms that received payment during this reporting period. For example, while 3
contracts may be active during this period, one DBE firm may be providing supplies or services on all three contracts. This field
should only list the number of DBE firms performing work. ’

18(F). Of all payments made during this period, calculate the percentage going to DBEs. Divide the total dollar value to
DBEs in item 18(D) by the total dollars of all payments in 18(B). Round percentage to the nearest tenth.

Section D: Actual Payments on Contracts Completed This Reporting Period

This section should provide information only on contracts that are closed during this period. All dollar amounts are to reflect
the entire Federal share of such contracts, and should be rounded to the nearest dollar.

19(A). Provide the total number of contracts completed during this reporting period that used Race Conscious measurgs.
Race Conscious contracts are those with contract goals or another race conscious measure.

19(B). Provide the total dollar value of prime contracts completed this reporting period that had race conscious measures.

19(C). From the total dollar value of prime contracts complsted this period in 19(B), provide the total dollar amount of .
dollars awarded or committed to DBE firms in order to meet the contract goals. This applies only to Race Conscious contracts.

19(D). Provide the actual total DBE participation In dollars on the race conscious contracts completed this reporting petiod.

19(E). Of all the contracts completed this reporting period using Race Conscious measures, calculate the percentage of
DBE participation. Divide the total dollar amount to DBEs in item 19(D) by the total dollar value provided in 19(B) to derive this
percentage. Round to the nearest tenth.

20(A)-20(E). Items 21(A)-21(E) are derived in the same manner as items 19({A)-19(E), except these figures should be
based on contracts completed using Race Neutral measures.

20(C). This field is closed.

21(A)-21(D). Calculate the totals for each column by adding the race conscious and neutral figures provided in each row
above.

21(C). This field is closed.

21(E). Calculate the overall percentage of dollars to DBEs on completed contracts. Divide the Total DBE participation dollar
value in 21(D) by the Total Dollar Value of Contracts Completed in 21(B) to derive this percentage. Round to the nearest tenth,

23, Name of the Authorized Representative preparing this form.
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24, Signature of the Authorized Representative.
28, Phone number of the Authorized Representative.

**Submit your completed report to your Regional or Division Office.

View or download PDF

[79 FR 59601, Oct. 2, 2014]
4 Back to Top
Appendix C to Part 26—DBE Business Development Program Guidelines

The purpose of this program element is to further the development of DBEs, including but not limited to assisting them to
move into non-traditional areas of work and/or compete in the marketplace outside the DBE program, via the provision of
training and assistance from the recipient.

(A) Each firm that participates in a recipient's business development program (BDP) program is subject to a program term
determined by the recipient. The term should consist of two stages; a developmental stage and a transitional stage.

(B) In order for a firm to remain eligible for program participation, it must continue to meet all eligibility criteria contained in
part 26.. ’

{C) By no later than 6 months of program entry, the participant should develop and submit to the recipient a comprehensive
business plan setting forth the participant's business targets, objectives and goals. The participant will not be eligible for
program benefits until such business plan is submitted and approved by the recipient. The approved business plan will
constitute the participant's short and leng term goals and the strategy for developmental growth to the point of economic viabllity
in non-fraditional areas of work and/or work outside the DBE program,

{D) The business plan should contain at least the following:

(1) An analysis of market potential, competitive environment and other business analyses estimating the program
participant’s prospects for profitable operation during the term of program participation and after graduation from the program.

{2) An analysis of the firm's strengths and weaknesses, with particular attention paid to the means of correcting any
financial, managerial, technical, or labor conditions which could impede the participant from receiving contracts other than those
in traditional areas of DBE participation.

(3) Specific targets, obJectives, and goals for the business development of the participant during the next two years,
utilizing the results of the analysis conducted pursuant to paragraphs (C) and {D)(1) of this appendix;

(4) Estimates of contract awards from the DBE program and from other sources which are needed to meet the objectives
and goals for the years covered by the business plan; and

(5) Such other information as the recipient may require.

(E) Each participant should annually review its currently approved business plan with the recipient and modify the plan as
may be appropriate to account for any changes in the firm's structure and redefined needs. The currently approved plan should
be considered the applicable plan for ail program purposes until the recipient approves in writing a modified plan. The recipient
should establish an anniversary date for review of the participant's business plan and contract forecasts.

(F) Each participant should annually forecast in writing its need for contract awards for the next program year and the
succeeding program year during the review of its business plan conducted under paragraph (E) of this appendix. Such forecast
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-should be included in the participant's business plan. The forecast should include:

(1) The aggregate dollar value of contracts to be sought under the DBE program, reflecting compliance with the business
plan;

(2) The aggregate dollar value of contracts to be scught in areas other than traditional areas of DBE participation;
(3) The types of contract opportunities being sought, based on the firm's primary line of business; and

(4) Such other information as may be requested by the recipient to aid in providing effective business development
assistance to the participant.

(G) Program participation is divided into two stages; (1) a developmental stage and {2) a transitional stage. The
developmental stage is designed to assist participants to overcome their social and economic disadvantage by providing such
assistance as may be necessary and appropriate to enable them to access relevant markets and strengthen their financial and
managerial skills. The transitional stage of program participation follows the developmental stage and s designed to assist
participants to overcome, insofar as practical, their social and economic disadvantage and to prepare the participant for feaving
the program.

(H) The length of service In the program term should not be a pre-set time frame for either the developmental or transitional
stages but should be figured on the number of years considered necessary in normal progression of achieving the firm's
established goals and objectives. The setting of such time could be factored on such items as, but not limited to, the number of
contracts, aggregate amount of the contract received, years in business, growth potential, etc.

(I) Beginning in the first year of the transitional stage of program participation, each participant should annually submit for
inclusion in its business plan a transition management plan outiining specific steps to promote profitable business operations in
areas other than traditional areas of DBE participation after graduation from the program. The transition management plan
should be submitted to the recipient at the same time other modifications are submitted pursuant to the annual review under
paragraph (E) of this section. The plan should set forth the same information as required under paragraph (F) of steps the
participant will take to continue its business development after the expiration of its program term.

(J) When a particlpant Is recognized as successfully completing the program by substantially achieving the targets,
objectives and goals set forth in its program term, and has demonstrated the ability to compete in the marketplace, Its further
participation within the program may be determined by the recipient.

(K} In determining whether a concern has substantially achieved the goals and objectives of its business plan, the following
factors, among others, should be considered by the recipient:

(1) Profitability;

(2) Sales, including improved ratio of non-traditional contracts to traditional-type contracts;
(3) Net worth, financial ratios, working capital, capitalization, access to credit and capital;
(4) Abillty to obtain bonding;

(5) A positive comparison of the DBE's business and financial profile with profiles of non-DBE businesses in the same area
or similar business category; and s . ‘

(6) Good management capacity and capability.

(L) Upon determination by the recipient that the participant should be graduated from the developmental program, the
recipient should notify the participant in writing of its intent to graduate the firm in a letter of notification, The letter of notification
should set forth findings, based on the facts, for every material issue relating to the basis of the program graduation with
specific reasons for each finding. The letter of notification should also provide the participant 45 days from the date of service of
the letter to submit in writing information that would explain why the proposed basis of graduation is not warranted.,

(M) Participation of a DBE firm in the program may be discontinued by the recipient prior to expiration of the firm's program
term for good cause due to the failure of the firm o engage In business practices that will promote its competitiveness within a
reasonable period of time as evidenced by, among other indicators, a pattern of inadequate performance or unjustified
delinquent performance. Also, the recipient can discontinue the participation of a firm that does not actively pursue and bid on
contracts, and a firm that, without justification, regularly fails to respond to solicitations in the type of work it is qualified for and
in the geographical areas where it has indicated availability under its approved business plan. The recipient should take such
action if over a 2-year period a DBE firm exhibits such a pattern.

£ Back to Top
Appendix D to Part 26—Mentor-Protégé Program Guidelines

(A) The purpose of this program element is to further the development of DBEs, including but not limited to assisting them
to move into non-traditional areas of work and/or compete in the marketplace outside the DBE program, via the provision of
training and assistance from other firms. To operate a mentor-protégé program, a recipient must obtain the approval of the
concerned operating administration.

(B)(1) Any mentor-protégé relationship shall be based on a written development plan, approved by the recipient, which

clearly sets forth the objectives of the parties and their respective roles, the duration of the arrangement and the services and
resources to be provided by the mentor to the protégé. The formal mentor-protégé agreement may set a fee schedule to cover
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the direct and Indirect cost for such services rendered by the mentor for specific training and assistance to the protégé through
the life of the agreement. Services provided by the mentor may be reimbursable under the FTA, FHWA, and FAA programs.

(2) To be eligible for reimbursement, the mentor's services provided and associated costs must be directly attributable and
properly allowable to specific individual contracts. The recipient may establish a line item for the mentor to quote the portion of
the fee schedule expected to be provided during the life of the contract. The amount claimed shall be verified by the recipient
and pald on an incremental basls representing the time the protégé is working on the contract. The total individual contract
figures accumulated over the life of the agreement shall not exceed the amount stipulated in the original mentor/protégé
agreement.

(C) DBEs involved in a mentor-protégé agreement must be indepéndent business entities which meet the requirements for
certification as defined in subpart D of this part. A protégé firm must be certified before it begins participation in a mentor-
protégé arrangement. If the recipient. chooses to recognize mentor/protégé agreements, it should establish formal general
program guidelines. These guidelines must be submitted to the operating administration for approvat prior to the recipient
executing an individual contractor/ subcontractor mentor-protégé agreement.

4 Back to Top
Appendix E to Part 26—Individual Determinations of Social and Economic Disadvantage

The following guidance is adapted, with minor modifications, from SBA regulations concerning social and economic
disadvantage determinations (see 13 CFR 124.103(c) and 124.104).

SocCIAL DISADVANTAGE

1. Socially disadvantaged individuals are those who have been subjected to racial or ethnic prejudice or cultural bias within
American society because of their Identities as members of groups and without regard to their individual qualities. Social
disadvantage must stem from circumstances beyond their control. Evidence of individual social disadvantage must include the
following elements:

(A) At least one objective distinguishing feature that has contributed to social disadvantage, such as race, sthnic origin,
gender, disability, long-term residence in an environment isolated from the mainstream of American society, or other similar
causes not common to individuals who are not socially disadvantaged;

(B) Personal experiences of substantial and chronic social disadvantage in American society, not in other countries; and

(C) Negative impact on entry into or advancement in the business werld because of the disadvantage. Recipients will
consider any relevant evidence in assessing this element. In every case, however, recipients will consider education,
employment and business history, where applicable, to see if the totality of circumstances shows disadvantage In entering into
or advancing in the business world.

(1) Education. Recipients will consider such factors as denial of equal access to institutions of higher education and
vocational training, exclusion from social and professional association with students or teachers, denial of educational honors
rightfully earned, and social patterns or pressures which discouraged the individual from pursuing a professional or business
education.

(2) Employment. Recipients will consider such factors as unequal freatment in hiring, promotions and other aspects of
professional advancement, pay and fringe benefits, and other terms and conditions of employment; retaliatory or discriminatory
behavior by an employer or labor union; and social patterns or pressures which have channeled the individual into non-
professional or non-business fields.

(3) Business history. The recipient will consider such factors as unequal access to credit or capital, acquisition of credit or
capital under commerclally unfavorable circumstances, unequal treatment in opportunities for government contracts or other
work, unequal treatment by potential customers and business associates, and exclusion from business or professional
organizations.

Il. With respect to paragraph I.{A) of this appendix, the Department notes that people with disabilities have
disproportionately low incomes and high rates of unemployment. Many physical and attitudinal barriers remain to their full
participation in education, employment, and business opportunities available to the general public. The Americans with
Disabilities Act (ADA) was passed in recognition of the discrimination faced by people with disabilities. It is plausible that many
individuals with disabilities—especially persons with severe disabilities (e.g., significant mobillity, vision, or hearing
impairments)}—may be socially and economically disadvantaged.

IIl. Under the laws concerning soctal and economic disadvantage, people with disabilities are not a group presumed to be
disadvantaged. Nevertheless, recipients should look carefully at individual showings of disadvantage by individuals with
disabilities, making a case-by-case judgment about whether such an individual meets the criteria of this appendix. As public
entities subject to Title Il of the ADA, recipients must also ensure their DBE programs are accessible to individuals with
disabilities. For example, physical barriers or the lack of application and information materials in accessible formats cannot be
permitted to thwart the access of potential applicants to the certification process or other services made available to DBEs and
applicants.

ECONOMIC DISADVANTAGE
(A) General. Economically disadvantaged individuals are socially disadvantaged individuals whose ability to compete In the

free enterprise system has been impaired due to diminished capital and credit opportunities as compared to others in the same
or similar line of business who are not socially disadvantaged.

https://gov.ecfr.io/cgi-bin/text-idx?SID=740a21654bfc069alaf321f..
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(B) Submission of narrative and financial information. (1) Each individual claiming economic disadvantage must describe
the conditions which are the basis for the claim in a narrative statement, and must submit personal financial information.

(2) [Reserved}

(C) Factors to be considered. In considering diminished capital and credit opportunities, recipients will examine factors
refating to the personal financial condition of any Individual claiming disadvantaged status, including personal income for the
past two years (including bonuses and the value of company stock given in lieu of cash), personal net worth, and the fair market
value of all assets, whether encumbered or not. Recipients will also consider the financial condition of the applicant compared
to the financial profiles of small businesses In the same primary industry classification, or, if not available, in similar lines of
business, which are not owned and controlled by socially and economically disadvantaged Individuals In evaluating the
individual's access to credit and capital. The financial profiles that recipients will compare include total assets, net sales, pre-tax
profit, sales/working capital ratio, and net worth.

(D) Transfers within two years. (1) Except as set forth in paragraph (D)(2) of this appendix, recipients will attribute to an
individual claiming disadvantaged status any assets which that individual has transferred to an immediate family member, or to
a trust, a beneficiary of which is an immediate family member, for less than fair market value, within two years prior to a
concern's application for participation in the DBE program, unless the individual claiming disadvantaged status can demonstrate
that the transfer Is to or on behalf of an Immediate family member for that individual's education, medical expenses, or some
other form of essential support.

(2) Reclipients will not attribute to an individual claiming disadvantaged status any assets transferred by that individual to an
immediate family member that are consistent with the customary recognition of special occasions, such as birthdays,
graduations, anniversaries, and retirements.

(3) In determining an individual’s access to capital and credit, recipients may consider any assets that the individual
transferred within such two-year perled described by paragraph (D)(1) of this appendix that are not considered in evaluating the
individual's assets and net worth (e.g., transfers to charities).

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 36559, June 16, 2003]
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A\ TRI DELTA TRANSIT

Staff Report to ECCTA Board of Directors

Meeting Date: March 27,2024
Agenda Item:  Authorization of Filing for TDA and STA Funding - Agenda Item

#7b
Lead Staff: Agustin Diaz, Manager of Planning and Grants
Approved: Rashidi Barnes, Chief Executive Officer

Background

The Mills-Alquist-Deddeh Act (SB 325) was enacted by the California Legislature to improve
existing public transportation services and encourage regional transportation coordination.
Known as the Transportation Development Act (TDA) of 1971, this law provides funding to be
allocated to transit and non-transit-related purposes that comply with regional transportation
plans. The TDA provides two funding sources:

T Local Transportation Fund (LTF), which is derived from a % cent of the general sales
tax collected statewide.
2. State Transit Assistance fund (STA), which is derived from the statewide sales tax on

gasoline and diesel fuel.

The State Board of Equalization, based on sales tax collected in each county, returns the general
sales tax revenues to each county’s LTF. The STA funds are appropriated by the legislature to the
State Controller's office. The Controller's office then allocates the tax revenue, by formula, to
planning agencies and other selected agencies. The statute requires that 50% of STA funds be
allocated according to population and 50% be allocated according to operator revenues from the
prior fiscal year. The Metropolitan Transportation Commission (MTC) is the transportation
planning agency for the Bay Area and administers TDA and STA funds for the region.

Financial Impact
ECCTA's responsibilities include:
. applying for an annual allocation of TDA and STA funds through MTC each year;

Agenda Item #7b
Eastern Contra Costa Transit Authority
Board of Directors Meeting
March 27, 2024



. using TDA funds for general operating purposes, including amounts statutorily directed to
paratransit services;

. obligating an amount of these TDA funds for capital projects and as a required local match
for other capital funds obtained when necessary;
. using the STA funds received for general operating purposes in much the same way that

TDA funds are used,

Requested Action

Adopt Resolution #240327B which authorizes the Chief Executive Officer or their designee to file
an application with the Metropolitan Transportation Commission for the FY2024-2025 allocation
of Transportation Development Act and State Transit Assistance funds.

Agenda Item #7b
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Board of Directors Meeting
March 27, 2024



/ \ Eastern Contra Costa Transit Authority
~ 801 Wilbur Avenue * Antioch, California 94509
A Phone 925.754.6622 Fax 925.757.2530
A
RESOLUTION #240327B
AUTHORIZATION OF FILING FOR TDA and STA FUNDING

Resolution #240327B authorizes the Chief Executive Officer or their designee to file an application
with the Metropolitan Transportation Commission for the allocation of Transportation
Development Act and State Transit Assistance funding.

WHEREAS, the Transportation Development Act (TDA), (Public Utilities Code §99200 et seq.),
provides for the disbursement of funds from the Local Transportation Fund (LTF) of the County of
Contra Costa for use by eligible applicants for the purpose of administering and operating public transit
services in Eastern Contra Costa County; and

WHEREAS, pursuant to the provisions of the TDA, and pursuant to the applicable rules and regulations
thereunder (21 Cal. Code of Regs. §6600 et seq.) a prospective applicant wishing to receive an allocation
from the Local Transportation Fund (LTF) shall file its claim with the Metropolitan Transportation
Commission; and

WHEREAS, the State Transit Assistance (STA) fund is created pursuant to Public Utilities Code §99310
et seq., and

WHEREAS, the STA fund makes funds available pursuant to Public Utilities Code §99313.6 for
allocation to eligible applicants to support approved transit projects; and

WHEREAS, TDA funds from the Local Transportation Fund of Contra Costa County and STA funds
will be required by applicant in Fiscal Year 2023-2024 for administering and operating Fixed-Route and
paratransit services for the public of Eastern Contra Costa County; and

WHEREAS, the Eastern Contra Costa Transit Authority is an eligible applicant for TDA and/or STA
funds pursuant to PUC §99260;

NOW, THEREFORE, BE IT RESOLVED, that the Chief Executive Officer is authorized to execute
and file appropriate TDA / STA applications together with all necessary supporting documents with the
Metropolitan Transportation Commission; and be it further

RESOLVED, that a copy of this resolution be transmitted to the Metropolitan Transportation
Commission in conjunction with the filing of such claims; and the Metropolitan Transportation
Commission be requested to grant the allocation of funds specified in the applications and supporting
documents.

PASSED AND ADOPTED THIS 27" day of March 2024, by the following votes:
EASTERN CONTRA COSTA TRANSIT AUTHORITY

Lamar Hernandez-Thorpe, Chair Rashidi Barnes, Chief Executive Officer

AYES: ABSENT:
NOES: ABSTENTIONS:
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A\ TRI DELTA TRANSTT

Staff Report to ECCTA Board of Directors

Meeting Date: March 27,2024
Agenda Item: Low Carbon Transit Operations Program (LCTOP) - Agenda Item

#7c
Lead Staff: Agustin Diaz, Manager of Planning and Grants
Approved: Rashidi Barnes, Chief Executive Officer
Background

The Low Carbon Transit Operations Program (LCTOP) is one of several programs that are part of
the Transit, Affordable Housing, and Sustainable Communities Program established by the
California Legislature in 2014 by Senate Bill 862. The LCTOP was created to provide operating and
capital assistance for transit agencies to reduce greenhouse gas emissions and improve mobility,
with a priority on serving disadvantaged communities. Approved projects in LCTOP will support
new or expanded bus or rail services, expand intermodal transit facilities, and may include
equipment acquisition, fueling, maintenance, and other costs to operate those services or
facilities, with each project reducing greenhouse gas emissions. For agencies whose service area
includes disadvantaged communities, at least 50 percent of the total money received shall be
expended on projects that will benefit disadvantaged communities.

This program will be administered by Caltrans in coordination with the Air Resource Board (ARB)
and the State Controller’s Office (SCO). The California Department of Transportation (Caltrans) is
responsible for ensuring that the statutory requirements of the program are met in terms of
project eligibility, greenhouse reduction, disadvantaged community benefit, and other
requirements of the law.

Financial Impact
ECCTAis an eligible recipient of Low Carbon Transit Operations Program funds. We are prepared
to file an FY24 LCTOP capital project application for $928,558 with Caltrans at this time. Staff

Agenda Item #7¢
Eastern Contra Costa Transit Authority
Board of Directors Meeting
March 27, 2024



recommends that the FY24 LCTOP funds available to us be applied to a three-year (year 2 of 3)
capital rollover project to provide the local funding match for the hydrogen fueling station.

Requested Action
Adopt Resolution #240327C authorizing the execution of the ECCTA FY2024 Low Carbon Transit

Operations Program (LCTOP) project.
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Phone 925.754.6622 Fax 925.757.2530

/ Eastern Contra Costa Transit Authority
~ 801 Wilbur Avenue * Antioch, California 94509
A
A

RESOLUTION #240327C

AUTHORIZATION FOR THE EXECUTION OF THE
CERTIFICATIONS AND ASSURANCES AND AUTHORIZED AGENT FORMS
FOR THE LOW CARBON TRANSIT OPERATIONS PROGRAM (LCTOP)
FOR THE FOLLOWING PROJECT(S):

Hydrogen Fueling Station ($928,558)

WHEREAS, the Eastern Contra Costa Transit Authority is an eligible project sponsor and may
receive state funding from the Low Carbon Transit Operations Program (LCTOP) for transit
projects; and

WHEREAS, the statutes related to state-funded transit projects require a local or regional
implementing agency to abide by various regulations; and

WHEREAS, Senate Bill 862 (2014) named the Department of Transportation (Department) as
the administrative agency for the LCTOP; and

WHEREAS, the Department has developed guidelines for the purpose of administering and
distributing LCTOP funds to eligible project sponsors (local agencies); and

WHEREAS, the Eastern Contra Costa Transit Authority wishes to delegate authorization to
execute these documents and any amendments thereto to Rashidi Barnes, Chief Executive
Officer; and

WHEREAS, the Eastern Contra Costa Transit Authority wishes to implement the following
LCTOP projects listed below,

NOW, THEREFORE, BE IT RESOLVED by the Board of Directors of the Eastern Contra
Costa Transit Authority that the fund recipient agrees to comply with all conditions and
requirements set forth in the Certification and Assurances and the Authorized Agent documents
and applicable statutes, regulations and guidelines for all LCTOP funded transit projects.



NOW THEREFORE, BE IT FURTHER RESOLVED that Rashidi Barnes, Chief Executive
Officer, be authorized to execute all required documents of the LCTOP program and any
Amendments thereto with the California Department of Transportation.

NOW, THEREFORE, BE IT RESOLVED by the Board of Directors of the Eastern Contra
Costa Transit Authority that it hereby authorizes the submittal of the following project
nominations and allocation requests to the Department in FY2023-2024 LCTOP funds:

Project Name: Hydrogen Fueling Station

Amount of LCTOP funds requested: $928,558

Short description of project: LCTOP funding will provide the local matching funds for the
construction of a hydrogen fueling station that will support up to 30 fuel cell electric buses.
Benefit to Priority Populations: Reduction in GHG and particulate matter emissions.
Contributing Sponsors: Metropolitan Transportation Commission

PASSED AND ADOPTED THIS 27" day of March 2024, by the following votes:

EASTERN CONTRA COSTA TRANSIT AUTHORITY

Lamar Hernandez-Thorpe, Chair Rashidi Barnes, Chief Executive Officer

AYES:

NOES:
ABSENT:
ABSENTIONS:
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